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[ B-178010

Pay—Courts-Martial Sentences—Forfeitures—Execution—Effec-
tive Date for Forfeiture Purposes

A Marine Corps officer whose sentence for violating the Uniform Code of Military
Justice on November 22, 1972, was approved as to the forfeiture of pay and
allowances, but not as to dismissal, and finally executed on December 18, 1972,
following which the officer was detached from duty and ordered to travel to his
home of record without entitlement to active duty pay and allowances, where he
was released on December 31, 1972, and transferred to the Reserves with 45 days’
unused leave is entitled to pay and allowances through December 17, 1972, pursu-
ant to the interpretation of 10 U.S.C. 857 and 871 that the day of the execution
of a sentence controls: to mileage for authorized travel by privately owned
automobile as provided by paragraph M4157 of the Joint Travel Regulations, but
not to payment for the unused leave as the forfeiture imposed was “all pay and
allowances.”

To C. B. Palmer, June 4, 1973:

Further reference is made to your letter dated December 22. 1972,
which was forwarded here by letter dated February 8, 1973, Head-
quarters, United States Marine Corps, requesting an advance decision
concerning the legality of crediting the pay account of First Lieu-
tenant John J. Kazalonis, 189 38 1916, U.S. Marine Corps Reserve,
with accrued leave pay and travel allowance on separation in the cir-
cumstances described. Your request has been assigned Control No.
DO-M(C-1181 by the Department of Defense Military Pay and Allow-

-ance Committee.

The record indicates that by General Court-Martial Order No. 49-72
Headquarters, First. Marine Division, dated November 22, 1972, Lieu-
tenant John J. Kazalonis was found guilty of violations of the Uni-
form Code of Military Justice. He was sentenced to dismissal from the
service and forfeiture of all pay and allowances. On the same day,
November 22, 1972, the Convening Authority, Headquarters, 1st Ma-
rine Division, approved only so much of the sentence as provided for
total forfeitures of all pay and allowances.

On December 18, 1972, the Convening Authority issued the fol-
lowing:

In the General Court-Martial Case of First Lieutenant John J. KAZALONIS,
189 38 1916, U.S. Marine Corps Reserve, on active duty, the approved sentence to
forfeiture of all pay and allowances as promulgated in General Court-Martial

Order Number 49-72, this headquarters, dated 22 November 1972, is ordered
executed effective 22 November 1972.

By orders dated December 21, 1972, Lieutenant Kazalonis was de-
tached from his then duty station and ordered to proceed to the place
from which ordered to active duty and was released from active duty
on December 31, 1972. Upon release from active duty Lieutenant
Kazalonis was transfecred to the U.S. Marine Corps Reserve, Ready
Reserve Forces. The orders further stated that they were not to be



910 DECISIONS OF THE COMPTROLLER GENERAL (52

considered as involuntary release from active duty and that he had
45 days’ unused Ieave due.

Paragraph 2 of the same orders was amended the same day, Decem-
ber 21,1972, to read :

You are not entitled to or authorized active duty pay and allowances for travel

te your home of record. You are authorized to travel to yonr home of record via
privately owned conveyance.

You ask whether the total forfeiture of pay and allowances applies
to accrued leave pay for leave carned prior to and after the date of
execution of the General Court-Martial sentence when the member’s
separation is honorable. You also ask whether the travel allowance
on separation is subject to forfeiture under the same conditions.

In transmitting your requests here, the Head, Disbursing Branch,
Fiscal Division, Headquarters United States Marine Corps, asks an
additional question—ihether the officer is entitled to pay and allow-
ances for the period November 22 through December 17, 1972. It is
stated that the officer was not paid pay and allowances for any period
after November 21, 1972,

Section 857, Title 10, U.S. Code, governing the cffective date of
sentences, provides in pertinent part :

(a) Whenever a sentence of a court martial as lawfully adjudged and approved
includes a forfeiture of pay or allowances in addition to confinement not sus-

pended or deferred, the forfeiture may apply to pay or allowances becoming dne
on or after the sentence is approved by the convening authority.

& & & @ ] & &

(¢) All other sentences of courts-martial are effective on the date ordered
executed.

Under section 871(d) of Title 10, the convening authority may suspend
the execution of any sentence, except a death sentence.

In United States v. Watkins, 8 CMR 87 (1953), the Court of Mili-
tary Appeals in discussing when a forfeiture becomes effective con-
sidered the above statutory provisions. It held that section 857 of Title
10 (Axrticle 57 of the Uniform Code of Military Justice) must be con-
strued along with section 871 (Article 71 of the Code). When that is
done, the court said in part that the various portions of a sentence
become effective (b) if in addition to confinement, unsuspended, sen-
tence includes forfeitures, it may become effective on the date the con-
vening authority approves; (c) if confinement is not included, for-
feitures may become effective on the date the convening authority
orders them into execution. The court drew a clear distinction between
approval of a sentence and when it is ordered executed. In United
States v. McDaniel, 21 CMR 182 (1956), the Court of Military Appeals
held that approval of a sentence and its execution are two distinct
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legal events. However, in one instrument the convening authority can
act in regard to the two matters, approval and execution.

Section 88, Manual for Courts-Martial, United States, 1969 (Revised
edition) “Powers of the Convening Authority with respect to the Sen-
tence,” provides in part :

Execution of sentence (1) Authority to order, BExcept in the case of a new trial
(110b), the convening authority may, at the time of approval of any sentence,
order its execution if, as approved by him, it does not involve a general or flag
officer, a sentence of death or dismissal, or an unsuspended sentence of dis-
honorable discharge, bad-conduct discharge, or confinement for one year or
more, * ¥ *

(3) To forfeitures of pay and allowances. If a sentence as approved by the con-
vening authority does not include confinement or if the sentence to confinement is

to be suspended, any approved forfeitures may not be applied until the sentence
is ordered into execution. * * *,

Since Lieutenant Kazalonis’ sentence did not include confinement
and since the convening authority only approved that portion of the
sentence that provided for total forfeiture of pay and allowances, the
further action of this convening authority on December 18, 1972,
ordering the execution of the sentence effective November 22, 1972,
appears to be inconsistent with the law and the above-cited authorities.
It is our view that since the sentence was not ordered into execution
by the convening authority until December 18, 1972, collection of
forfeitures prior to that date would not be proper. Thus, Lieutenant
Kazalonis is entitled to pay and allowances through December 17,
1972.

Concerning the question whether a sentence of total forfeiture of
all pay and allowances would prohibit the payment for 45 days’ ac-
crued leave at the date of Lieutenant Kazalonis’ release from active
duty under honorable conditions, section 501 (e) of Title 37, U.S. Code,
provides:

A member of the Army, Navy, Air Force, Marine Corps, Coast Guard, or Environ-
mental Science Services Administration who is discharged under other than
honorable conditions forfeits all accrued leave to his credit at the time of his
discharge.

In the instant case, while the officer’s release from active duty was
under honorable conditions, the court-martial sentence by its express
terms imposed the forfeiture of “all pay and allowances.” Since the
right to a leave payment accrues at the date of discharge, it is our
view that a sentence to forfeit all pay and allowances includes a pay-
ment for unused accrued leave which is part of the member’s compen-
- sation for active military service. In 34 Comp. Gen. 95 (1954) we held
that a dishonorable discharge of an enlisted man whose military rec-
ord had been corrected to show honorable discharge, but not corrected
to delete the pay forfeiture provision of a court-martial sentence, may
not be paid for any unused leave, which is part of the member’s
compensation for active military service and was forfeited by the court-
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martial sentence. See, also, B-122440, June 8, 1955, and B-160170,
October 11, 1966.

In the light of the above, and in view of the sentence to forfeit all
pay and allowances, the officer is not entitled to be compensated for
unused accrued leave standing to his credit at the time of his release
from active duty.

The orders of December 21, 1972, as amended, releasing Lieutenant
Kazalonis from active duty, provided in pertinent part:

You are not entitled to or authorized active duty pay and allowances for travel

to your hone of record. You are authorized to travel to your home of record via
privately owned conveyance.

Section 404 (a) (3) of Title 37 of the U.S. Code provides that under
regulations prescribed by the Secretaries concerned, a member of a
uniformed service is entitled to travel and transportation allowances
for travel performed under orders upon release from active duty from
his last duty station to his home or the place from which he was called
or ordered to active duty.

Joint Travel Regulations paragraph M4157 implementing that law
provides that a member who is separated from the service or relicved
from active duty under conditions prescribed in subparagraph 2 or
under conditions other than those outlined in subparagrdphs 3 through
5 or under paragraph M4158 (none of which are applicable to Licu-
tenant Kazalonis) will be entitled to mileage from his last duty station
to his home of record or the place from which he was ordered to active
duty, as the member may elect. Since Lieutenant Kazalonis was re-
leased from active duty under honorable conditions, he is entitled under
the law and regulations to travel and transportation allowance con-
sistent with his orders of December 21, 1972.

Accordingly, payment for mileage to Lieutenant Kazalonis for the
travel via privately owned vehicle in accordance with the orders of
December 21, 1972, as amended, is authorized.

[ B-131836 1

Family Allowances—Separation—Type 2—Ship Duty—Residence
Location

Navy members assigned in excess of 30 days to ship overhaul at the Norfolk
Naval Shipyard, located 3 miles from home port. Norfolk, Virginia, who had the
option to move their families at Government expense to the Norfolk area but chose
not to do so are not entitled to payment of the family separation allowance pro-
vided by 37 U.8.C. 427 (b) (2) as they have no greater right than those members
who had moved their fainilies to the vicinity of Norfolk and because they con-
tinued to reside with their dependents are not entitled to a separation allowance.
The fact that a member did not move his family to the vicinity of Norfolk in
anticipation of extended sea duty gives him no vested right to the allowance since
freguent changes, often at short notice, is an incident of military service. Any
payments made on the basis of misinterpreting 43 Comp. Gen. 527 would he
proper for waiver under 10 U.S.C. 2774.
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To the Secretary of the Navy, June 5, 1973:

We refer to letter dated March 30, 1973, from the Under Secretary
of the Navy, in response to our letter of Februray 9, 1973, in which we
requested an expression of your views concerning the propriety of
payment under 37 U.S. Code 427(b) (2) of family separation allow-
ance (FSA) to about 230 members on three ships which have been or
are being overhauled at the Norfolk Naval Shipyard in Portsmouth,
Virginia, located about 3 miles from Norfolk, Virginia, the home port
of the ships.

In our letter we stated that none of these members’ families reside
in the Norfolk area and that when they were assigned to the ships the
members had the option of moving their families at Government ex-
pense to the Norfolk area, but chose not to do so. While the ships were
at Norfolk such members had no entitlement to FSA, but were paid
the allowance for the period when the ships to which they were as-
signed were being overhauled in Portsmouth. We pointed out that
those members who had moved their families to Norfolk, the home
port of the ships, did not receive the allowance and it was further
pointed out that had the other members moved their families to the
Norfolk area they too would not have been entitled to the allowance
while their ships were at Portsmouth for overhaul since they still would
have been within easy commuting distance of their families.

In our letter we referred to two of our decisions, 43 Comp. Gen. 444
(1963) and 43 id. 527 (1964) in which we held, contrary to an earlier
decision, 43 Comp. Gen. 332 (1963), that a member whose dependents
do not reside at or in the vicinity of the home port would be entitled
to FSA, if otherwise qualified, when the member’s vessel is away from
its home port and there results a separation of the member from his de-
pendents by reason of his military assignment.

It was noted, however, that the decisions did not consider the situa-
tion of a short move of the vessel in the vicinity of the home port such as
the movement from Norfolk to Portsmouth. Since no entitlement to
the allowance resulted in the case of dependents residing in the vicinity
of Norfolk, the view was expressed that members whose dependents
did not reside in that vicinity had no greater right.

In his letter of March 30, 1973, the Under Secretary has expressed
the view that under the governing law and regulations the payments of
the allowance to the involved members are believed to be correct pro-
vided they are otherwise entitled thereto. He says that there is no
question that a member of eligible pay grade and “with dependents”
- who is on duty on board ship away from the home port of the ship for
a continuous period of more than 30 days is entitled to the allowance,
if otherwise entitled, even though the ship is “away from the home



914 DECISIONS OF THE COMPTROLLER GENERAL (52

port” only as far as a nearby port. In this connection, he adds that 37
U.S.C. 427(b) (2) uses the words “the home port” and does not ad-
dress or open consideration of a term such as vicinity or proximity.

The Under Secretary also explains that the entitlement of a member
must additionally be examined under the provisions of paragraph
30313 of the Department of Defense Military Pay and Allowances
Entitlements Manual which states in pertinent part that “FSA does
not accrue to a member if all of his dependents reside at or near his
duty station” and also establishes guidelines of either a distance (one
way) of 50 miles as a reasonable commuting distance or a time of 114
hours required to commute one way as the basis for determining
whether the dependents reside near the duty station.

The Under Secretary further says that the governing law would
appear to have contemplated that the fact of a member being on duty
on board ship away from its home port for a continuous period of more
than 30 days did create and constitute a Government-enforced family
separation. And, he points out that clause (2) of 37 U.S.C. 427(b) is
the only one of the three clauses under that subsection which does not
contain the phrase “and his dependents do not reside at or near * * *.
In view thereof he expresses the belief that Congress contemplated the
absence of the ship from the home port as creating the Government-
enforced separation and did not intend that the member’s decision re-
garding where he located his family would enter the entitlement de-
termination. This view, he states, is supported hy outv decision, 43
Comp. Gen. 444 (1963), in which it was determined that a Navy mem-
ber who maintains a residence for his family in San Francisco while
assigned to a ship with its home port at San Diego is entitled to the
allowance when the vessel is away from that home port for more than
30 dajys.

In commenting on the effect of the above-mentioned paragraph 30313
of the Department of Defense Military Pay and Allowances Entitle-
ments Manual the Under Secretary also expresses the view that if some
eligible members on board ship in Portsmouth had moved their de-
pendents to the area, but to a point outside that described by a 50-mile
radius or 134 hours one-way tvaveltime from the ship, when away from
the home port, they would be eligible to receive the allowance. On this
basis, he asserts that if the ship on which a member was on board at
Portsmouth had gone to a port in Maine for 30 days or more, his en-
titlement to the allowance would have to be examined under the same
time and distance rules with regard to his dependent’s residence.

Additionally, the UInder Secretary contends that a hardship would
be inflicted on Navy members under the views expressed in our letter
of February 9, 1973. He refers to an eligible member who receives



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 915

orders to a ship which at that time is scheduled to be deployed from
its home port a majority of the time during the member’s prospective
tour. On this information, the member utilizes his dependent trans-
portation entitlement to move his family to an area which is judged
better for his family during prolonged absences and which is away
from the home port. Upon reporting to the ship, the member finds that
the schedule has changed and the ship will be undergoing overhaul in
a yard outside of, but close by, the home port. The Under Secretary
says that a decision made by the member because of prospective Gov-
ernment-enforced separation has now created a situation in which
any change to the current entitlement would presumably not allow
payment of the allowance. This, he asserts, would work a hardship on
the member and would be an inequitable interpretation of the law.

We now understand that the propriety of payment of FSA to mem-
bers assigned to a vessel homeported at Norfolk but at the Portsmouth
Naval Shipyard for a period in excess of 30 days was considered by
the Comptroller of the Navy in 1967. It is our understanding that he
concluded that if the member’s dependents resided at a place other than
the home port and the distance exceeded a reasonable commuting dis-
tance (50 miles one-way), payment was authorized unless the member
actually commuted to the residence of his dependents.

In decision of January 30, 1964, 43 Comp. Gen. 527, we rejected a
Navy proposal to deny FSA under 37 U.S.C. 427(b) (2) when the
ship to which a member is attached moves from the home port to an-
other location within a 50 mile radius. We said that—

* * * Unlike the restrictive dependent residence provision in clauses (1) and
(8) of section 427(b), clause (2) contains no express language which would
restrict or qualify the payment of the allowance on the basis of where depend-
ents reside. Hence, we are dubious that there is adequate basis for a rule which,
for purposes of payment of the allowance under clause (2), which would make
a distinction between cases where the member’s ship is less than 50 miles from
its home port and cases where it is more than 50 miles from the home port. It is
our view, however, as indicated in our decision of October 9, 1963 [43 Comp. Gen.
332] and for the reasons stated therein, that the allowances authorized by all
three clauses under subsection (b) are “predicated on a separation of the member
from his dependents by reason of his military assignment and is designed to
reimburse him for the additional expenses that arise [at the place] where his
dependents reside by reason of his separation from them.” )

Thus, the basic question in determining entitlement to FSA is
whether there has resulted an enforced separation of the member from
his dependents by reason of his military assignment. Contrary to the
opinion of the Under Secretary no entitlement exists if the member’s
vessel moves to a nearby port and the member can continue to reside
with his dependents.

Paragraph 30313 of the Department of Defense Military Pay and
Allowances Entitlements Manual, referred to by the Under Secre-
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tary, reflects our affirmative answer to question 26 in 43 Comp. Gen.
332, 353 (1963) as follows:

If the dependents of a member do not reside within a reasonable daily com-
muting distance of his duty station, a distance of 50 miles being considered as
the maximum one-way distance for this purpose except where a member actually
commutes a greater distance daily, may it be considered that his dependents do
not reside at or near his station for the purpose of clause (1) of 37 U.S.C. 427(a)
or clause (1) and (3) of 37 U.8.C.427(b) ?

Paragraph 30313 also reflects the decisions in the cases of Casida v.
United States, 193 Ct. C1. 262 (1970) and T'asker v. United States, 178
Ct. C1. (1967) holding that the members were entitled to family
separvation allowance under section 427 () (1) where the dependents
resided about 25 miles from the members’ duty stations but the cir-
cumstances were such that commuting was not feasible because of poor
roads and the lack of transportation.

It will be noted that clause (1) of subsection 427 (a) and clauses (1)
and (8) of subsection 427 (b) authorize FSA in circumstances where
transportation of dependents to the member’s duty station is not au-
thorized at Government expense and his dependents do not reside at or
near such station.

Since payment of family separation allowance incident to duty
aboard a vessel is governed by clause (2) and since Norfolk is not a
restricted station, transportation of dependents to that station being
authorized at Government expense in otherwise proper cases, para-
graph 30313 of the manual appears to have no application in the case
of members assigned to vessels homeported there. Consequently, that
paragraph of the regulations provides no basis to pay FSA to a mem-
ber who, for personal reasons, has elected to locate his dependents
away from such home port.

As indicated above, we have held that a member is not precluded
from receiving FSA by reason of the fact that he does not move his
dependents to the vicinity of the home port, as he is authorized to do
at Government expense. Those decisions were intended to authorize the
allowance on substantially the same basis as is authorized for members
whose dependents reside at the home port. However, it was not in-
tended that a member who elected not to bring his dependents to reside
at the home port would be in a more favorable position than the member
who moved his dependents to the home port.

As we have indicated, the allowances authorized in all three clauses
under subsection 427 (b) are predicated on a separation of the member
from his dependents by reason of his military assignment. When the
vessels involved were moved from Norfolk to Portsmouth there was
not such a separation of the members and their dependents residing at
Norfolk as would entitle them to the allowance. Likewise, no such
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separation resulted in the case of dependents who reside away from
the home port.

While the Under Secretary maintains that to deny FSA in the cir-
cumstances involved “would work a hardship on the Navy member
and would be an unwarranted and inequitable extension of the FSA
law,” it is pointed out that, on the other hand, the unjustified payments
of the allowance to the members whose dependents do not reside in the
Norfolk area are tantamount to a “windfall” since the other members
on the same ships whose dependents resided in that area are legally
precluded from receiving the allowance.

Furthermore, the fact that the member may have expected vxtended
sea duty when he located his dependents away from the home port pro-
vides no basis for payment of the allowance. Frequent changes in duty
assignments, often on short notice, is an incident of duty in the armed
services. A member has no vested right to allowances which might have
accrued if his anticipated assignment had not been changed.

In view of the foregoing, we find no legal -basis for the payments of
FSA incident to the movement of the vessels from Norfolk to Ports-
mouth. Therefore, such payments should be discontinued immediately.
Inasmuch as there is evidence of record, as indicated above, to show
that the Comptroller of the Navy misinterpreted our decision, 43 Comp.
Gen. 527, no action need be taken to collect the improper payments
already made if they were correct in other respects. These payments
presumably were accepted in good faith by the members and, in any
event, they apparently would be proper for waiver under the provisions
of 10U.S.C. 2774.

[ B-178020 ]

Quarters—Government Furnished—Service Charges—Period of
Absence

An officer involuntarily assigned to bachelor officers quarters (BOQ) at his
temporary duty station, Clark Air Force Base (AB) in the Philippines, which
he is directed to maintain while deployed to Taiwan because of adverse weather
conditions, and where he is paid for the period August 8 through October 1, 1972,
the maximum locality per diem rate of §13 is entitled to reminbursement of the
$2 per day service charge he paid during his absence from the AR notwithstand-
ing paragraphs M4205-5 and M4254-1b of tlre Joint Travel Regulations against in-
creasing a maximum locality rate. The service charge is not a rental fee but is in-
tended to defray operating expenses, and as the service was not agreed to by the
officer, or required to be furnished during his absence, the reimbursement will
not constitute additional per diem.

To R. C. Kearney II, Department of the Air Force, June 5, 1973:

Further reference is made to your letter dated December 6, 1972,
file reference ACFFT, with attachments, forwarded here by endorse-
ment dated February 13, 1973, from the Department of Defense Per
Diem, Travel and Transportation Allowance Committee, which re-
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quests an advance decision as to the entitlement of Major Warren T.
Kwiecinski, SSAN 392-28-1408, to reimbursement for BOQ (bachelor
officer quarters) service charges for the period from August 8 through
October 1, 1972. This request was assigned PDTATAC Control No.
734.

The record indicates that Major Kwiccinski’s permanent duty sta-
tion was Barksdale Air Force Base (AFB), Louisiana. He performed
temporary duty at Clark Air Base (AB), Philippines, from May 7,
1972, to August 8, 1972. He was then assigned temporary duty at
Ching Chuan Kang, AB, Taiwan, during the period of August 3
through October 19, 1972. According to Major Kwiecinski’s letter of
November 13, 1972, the 4102d Air Refueling Squadron was directed
to move to Ching Chuan Kang AB after 2 months of torrential rains
had reduced Clark AB’s capability to support acrial tanker operations.

The member states that the commander of the squadron directed
his staff to maintain assigned BOQ at Clark AB. He further states
that personnel were informed to expect redeployment to Clark AB in
approximately 10 days, after the fuel line from Cubi Point Naval Air
Station to Clark AB was repaired. However, the squadron apparently
remained at Ching Chuan Kang AB until October 19, 1972. Major
Kwiecinski was paid the maximum locality per diem rate of $13 per
day while at this air base as no Government quarters or meals were
furnished to him. Major Kwiecinski states that on October 2, 1972, he
and approximately 40 other members were flown to Clark AB to re-
cover their personal belongings and to check out of their assigned
quarters.

During the period that Major Kwiecinski maintained his assigned
quarters at Clark AB pursuant to his commander’s direction (Au-
gust 8, 1972, to October 1,1972), he was assessed a BOQ service charge
of $2 per day for a total charge of $110. He paid this charge and now
seeks reimbursement thereof. Major Kwiecinski believes that he is
entitled to such reimbursement since his commander directed him to
maintain quarters at Clark AB.

You express doubt regarding the claim for reimbursement of BOQ
fees paid by the member, as it appears that such payment would be
in excess of the maximum locality rate set forth in Appendix .\ of the
Joint Travel Regulations (JTR).

Paragraph M4205-5, JTR, provides in pertinent part:

b. Additional Quarters Required During Period of Temporary Duty. * * *

‘When an officer or an enlisted member is required to procure additional Govern-
ment quarters not under the jurisdiction of the Department of Defense, or they
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are required to procure additional lodgings built and operated with nonappro-
-priated funds, the per diem allowance will be increased by the daily cost incurred
for the use of such quarters, rounded to the next higher dollar. The increase in
the per diem rate is authorized only when the procurement of additional Govern-
ment and nonappropriated quarters is required through no fault of the member.
In no case will these additions result in a total per diem of more than $25, or
locality rate in Appendiz A when member is paid under the provisions of par.
M4205-31(2), item 2, for travel outside the United States. [Italic supplied.]

A similar limitation on the amount of per diem payable is also
found in paragraph M4254-1b of the regulations.

Since Major Kwiecinski was paid the maximum locality per diem
rate of $13 per day, as set forth in Appendix A of the Joint Travel
Regulations, during his temporary duty at Ching Chuan Kang, AB,
per diem payment in excess of this amount is precluded.

Paragraph 3-11 of Air Force Manual (AFM) 30-7, dated Janu-
ary 1, 1970, provides in pertinent part:

b. Personnel who voluntarily occupy bachelor quarters after receiving a notifi-
cation that service charges are established are considered to have accepted any
established service charges. Personnel who are involuntarily assigned to bach-
elors quarters, and do not agree to accept the maid/housekeeping service, will
not be required to pay the service charge,; howevecr, they are responsible for
cleaning their personal living area. [Italic supplied.]

Under the above provision, a member is not required to pay a BOQ
service charge if he is involuntarily assigned to a BOQ and does not
agree to accept the maid/housekeeping service. In the present case,
the fact that Major Kwiecinski was involuntarily assigned to the BOQ
at Clark AB is clearly established in view of his commander’s direc-
tion that the assigned BOQ’s were to be maintained. Further, there
is no indication in the present record that he agreed to accept the
maid/household service. In this regard, it would appear that a BOQ
service charge should not be assessed where, in the performance of a
member’s official duties, he is required to maintain quarters but does
not in fact occupy such quarters.

The BOQ service charge is intended to defray the cost of housekeep-
ing, other services, and supplies and equipment not available from ap-
propriated funds (see paragraph 4-8 AFM 30-7). These services in-
clude the daily changing of linens, the providing of an adequate sup-
ply of soap and towels, maid service, etc. It is clear that these services
are not required to be rendered during the period of time that a
member does not occupy the quarters. Further, the service charge
obviously is not a rental fee (which may not be charged a member for
his use of Government quarters), and therefore the mere assignment
to BOQ should not be a basis for the imposition of a service charge,
where the assignment is involuntary.

It would seem from the above that Major Kwiecinski should not
have been assessed the $110 BOQ service charge for the involuntary
“nse” of BOQ at Clark AB from August 8, 1972, to October 1, 1972.
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Therefore, it appears that the member may request an adjustment of
BOQ charges by the Clark Air Base Billeting Fund, a nonappropri-
ated fund activity. Any reimbursement would not constitute the pay-
ment of additional per diem. (f. 45 Comp. Gen. 551 (1966). The
voucher and supporting papers will be retained here.

[ B-178156 J

Details—Compensation—Higher Grade Duties Assignment

A GS-12 employee detailed on July 26, 1971, on a temporary basis to the GS-13
position of Chief, Employee Relations Branch in the Pacific Northwest Region
of the Forest Service, pending receipt from headquarters of the certificate of
candidates to fill the position, who was not selected when the position was filled
on August 20, 1972, may not be retroactively temporarily promoted to GS-13 for
the period involved. Exceptions to the rule that a personnel action may not be
effected retroactively to increase the right of an employee to compensation are
permitted where the personnel action intended is not effected through adminis-
trative error; where an error deprives an employee of a right granted by statute
or regulation; and where nondiscriminatory administrative regulations or pol-
icies have not been carried out, and the higher level assignment not falling within
any of the exceptions, the employee is only entitled to the salary of the position to
which appointed.

To the Secretary of Agriculture, June 5, 1973:

Reference is made to letter dated March 2, 1973, from Mr. J. W.
Deinema, Acting Chief, Forest Service, requesting our decision as to
whether the Forest Service has the authority to effect a retroactive
temporary promotion for an employee, Mr. William D. Green, for the
period July 26, 1971, through August 19, 1972.

The circumstances surrounding this request are set forth in the
above-cited letter as follows:

On July 2, 1971, a position of Chief, Employee Relations Branch (Snpervisory
Labor Management Relations Specialist GS-230-13), wns established in the
Division of Personnel Management, Pacific Northwest Region. Forest Service,
U.S. Department of Agriculture.

On July 26, 1971 that office requested the Washington Office. Forest Service,
Washington, D.C.. for a certificate of candidates to fill this position. That re-
quest also asked that Mr. William D. Green be inclnded on the requested certifi-
cate. Mr. Green met the criteria for filling the position.

Mr. Green was at this time assigned as a Personnel Management Specialist.
GS-201-12, Employment and Employee Relations Branch, Division of Personnel
Management, Pacific Northwest Region.

Pending receipt of the certificate of candidates to fi'l the GS-13 position. Mr.
Green was assigned to that position on a temporary Acting basis.

Concurrent with this activity the Regional Personnel Officer was reassigned
(July 11, 1971) and his successor did not report for duty until after November 1.
1971. In addition. the President’s freeze on hiring and promotions was effected
on August 5, 1971. and the Department of Agriculture and the Forest Service
froze all promotions shortly thercafter. As a result of these events no action was
taken to formally fill the G8~13 position, nor was Mr. Green's detail to that posi-
tion formally recognized through a detail documented by a persomunel action or a
temporary promotion.



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 921

On March 16, 1972, the Region again requested a certificate of candidates in
order to fill the Employee Relations Branch Chief position previously established
on July 2, 1971. The Washington Office replied on March 22, 1972, that the posi-
tion should be filled by lateral reassignment and this was done, effective Au-
gust 20, 1972. Mr. Green was not selected to fill the position but continued to
perform the duties of Employee Relations Branch Chief from July 1971 through
August 1972.

It is further stated in the letter that as a result of his non-selection
for the grade GS-18 position Mr. Green filed a formal grievance. One
of his allegations was that he was unfairly treated by being detailed
to a higher grade position without appropriate compensation or recog-
nition. The Washington Office of the Forest Service concluded that
“Mr. Green did function as Chief, Employee Relations Branch, for a
period of time without being officially detailed or compensated.” It
was also found that “the Region was in violation of the spirit if not
the intent of the Federal Personnel Manual, Chapter 300, Section 8-3.”

Consequently, it is reported that the Grievance Examiner concluded
that there was a serious breach by the Forest Service of the Civil Serv-
ice Commission and the Department of Agriculture’s policies and
regulations concerning details, which resulted in unfair treatment to
Mr. Green. Based on the above facts, the Examiner found that the
Forest Service “was obligated to give Mr. Green a temporary promo-
tion and/or have the position filled, through appropriate means, as
soon as circumstances permitted.” The Examiner accordingly recom-
mended that Mr. Green’s records be documented, so as to be given
recognition for the entire period that he was detailed to the higher
grade position. While recognizing that the regulations do not make
any provisions for a retroactive temporary promotion and that such
promotions may not be made, the Examiner further recommended that
the Forest Service present the circumstances of Mr. Green’s gricvance
to the Civil Service Commission and/or the Comptroller General for
a ruling as to whether or not Mr. Green may receive a retroactive
temporary promotion for the period of time he performed higher
grade duties.

It is urged in the letter that the finding that Mr. Green was, in fact,
acting as an incumbent of the new grade GS-13 position supports a
conclusion that the failure to process a temporary promotion was an
administrative error. Also, it is contended that the provisions of 5 CFR
550.801(b), providing for the payment of backpay when the employce
is found to have undergone an unjustified or unwarranted personnel
action, and the rationale applied in our decision 48 Comp. Gen. 258
(1968) lead to the conclusion that a retroactive temporary promotion
isin order.

Asa general rule a personnel action may not be ¢ffected retroactively
so as to increase the right of an employee to compensation. See 40

524-843 0—T4—2
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Comp. Gen. 207 (1960). However, exceptions to this rule have been
made where through administrative or clerical error a personnel action
was not effected as originally intended, where an administrative error
has deprived the employee of a right granted by statute or regulation,
or where nondiscretionary administrative regulations or policies have
not been carried out. See B-172077, April 7, 1971; B-165125, Octo-
ber 28, 1968, copies enclosed.

It is clear from the record before us that the circnmstances sur-
rounding Mr. Green’s working assignment from the period July 26,
1971, through August 19, 1972, do not fall within any of the above
exceptions so as to justify a temporary promotion retroactively. Even
though he may have been eligible for promotion to grade GS-13 during
this period, Mr. Green had no vested right to such a promotion at any
time, by statute, regulation, or otherwise. In this regard, while we
recognize that the actions of the Forest Service in the present case
may not have been within the intent of Subchapter 4—4, Chapter 335
of the Federal Personnel Manual (i.e., that except when the service
is for a brief period, a temporary promotion should be effected where
the temporary service of an employee in higher-grade position is
required), there are no mandatory provisions contained therein direct-
ing that an agency promote the employee under such circumstances.

Our decision in 48 Comp. Gen. 258, supra, is clearly distinguishable
from the present case. In that case when an employee’s position was
reclassified from grade GS-9 to grade GS-11, the agency delayed in
promoting the employee to Grade GS-11 for approximately 9 months
after the Civil Service Commission waived the position’s qualification
requirements. We held that since the applicable regulation directed
that personnel action be taken within specified time limits when a
classification action had been effected, and the agency failed to take
such action within the time specified, corrective action was in order.
Thus, the decision clearly fell within the above-cited exception that
a nondiscretionary administrative regulation had not been carried out.

In addition to the above, it is stated in the letter of March 2, 1973,
that the final decision as to whether Mr. Green would be promoted to
grade (3S-13 rested within the discretionary authority of the Wash-
ington Office of the Forest Service. The letter indicates in this con-
nection that it is doubtful that the Washington Office would have ap-
proved his selection, in place, to grade GS-13, in view of the manage-
ment philosophy that interunit experience is important for the bet-
terment of the organization and the development of employees, and
that this view seems to be substantiated by the fact that a grade GS-
13 employee from another Forest Service unit was selected for the
new unit. Since it appears that Mv. Green would not have been tempo-
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rarily promoted in any event, it is difficult to find a basis on which to
justify a retroactive temporary promotion for the period involved,
other than the fact that he had performed higher grade duties for
which he received no additional compensation. With respect to this
latter fact, you are advised that Federal employees are entitled only
to the salaries of the positions to which they are appointed regardless
of the duties they actually perform. See Dianish v. United States, 183
Ct. CL 702 (1968) ; Coleman v. United States, 100 Ct. Cl. 41 (1943) ;
B-175372, April 13,1972, copy enclosed.

Accordingly, we find no basis on which the Forest Service may effect
a retroactive temporary promotion for Mr. Green for the period
nvolved.

[ B-159950 1

Funds—Nonappropriated—Civilian Employee Activities—Pre-
mium Pay for Sunday Work

Prevailing rate employees of nonappropriated fund instrumentalities of the
military departments and the Coast Guard who work regularly scheduled tours
of duty of less than 40 hours a week may not be allowed Sunday premium pay
under 5 U.S.C. 5550, as added by section 10 of Public Law 92-392, August 19,
1972. The legislative history of the act shows it was the intent of Congress to
provide Sunday premium pay for nonappropriated fund employees in the same
amounts and under the same conditions as such pay is authorized for other Fed-
eral prevailing rate employees. Accordingly, the Civil Service Commission regu-
lations issued pursuant to 5 U.8.C. 5548 (b) under which Sunday premium pay
is allowed prevailing rate employees of nonappropriated fund activities should
require that such employees have basic full-time workweeks of 40 hours, ex-
clusive of regularly scheduled overtime, for entitlement to Sunday premium pay.
To the Chairman, United States Civil Service Commission, June 6,

1973:

We refer to your letter of April 5, 1973, concerning the payment
of Sunday premium pay to prevailing rate employees of nonappro-
priated fund instrumentalities of the military departments and the
Coast Guard under the provisions of 5 U.S. Code 5550, as added by
section 10 of Public Law 92-392, August 19, 1972.

You request our decision with respect to the payment of Sunday
premium pay to employees at such instrumentalities who work regu-
lary scheduled tours of duty of less than 40 hours a week in view of
the decision 46 Comp. Gen. 337 (1966) in which it was held that the
provisions of 5 U.S.C. 5544 (a) which authorize Sunday premium pay
for prevailing rate employees other than those employed by nonappro-
priated fund instrumentalities apply only to full-time employees. In
that connection you indicate that many nonappropriated fund em-
ployees who are considered “full-time” employees have basic work-
weeks of a few hours less than 40. As an example you say that such
employees may work 5 - 7-hour days for a total of 35 hours per week.



924 DECISIONS OF THE COMPTROLLER GENERAL (52

The language of 5 T.8.C. 5550 with respect to Sunday premium pay
is similar to that contained in 5 U.S.C. 5544 (a) in that premium pay
is prescribed for employees whose “regular work schedule includes an
8-hour period of service, part of which is on Sunday.”

We note that 5 U.S.C. 5550 in addition to providing for Sunday
premium pay provides for payment of overtime compensation to pre-
vailing rate nonappropriated fund employees for work in excess of 8
hours a day or 40 hours a week. That section also authorizes payment
of preminm pay for standby or on-call duty based upon a workweek
in excess of 40 hours. It seems clear, therefore, that the Congress in
enacting premium pay provisions for nonappropriated fund prevail-
ing rate employces predicated such allowances on the assumption that
the basic workweek of full-time employees in that category was 40
hours. Moreover, the legislative history of Public Law 92-392 shows
that it was the intent of Congress to provide Sunday premium pay
for prevailing rate nonappropriated fund employees in the same
amounts and under the same conditions as such pay is authorized for
other Federal prevailing rate employees. See H. Rept. 92-339 at page
23.

Accordingly. it is our opinion that the Commission’s regulations
issued pursuant to 5 U.S.C. 5548(b) under which Sunday premium
pay is allowed prevailing rate employees of nonappropriated fund in-
strumentalities should require that such premium pay will be allowed
only to employees who have basic full-time workweeks of 40 hours
exclusive of regularly scheduled overtime.

[ B-177152]

Transportation—Rates—Classification—Bomb Fins and Bodies

A mixed-truckload shipment of bomb fins and bodies (explosives and projectile
parts) described in the Government bill of lading as “ammunition items” and
tendered subject to C. I. Whitten Transfer Co. Tender I.C.C. No. 300 was er-
roneonsly classified and therefore the I.C.C, No. 300 tender is inapplicable. Bomb
fing are not blasting supplies as the term “supplies” refers to items furnished
for operational or maintenance purposes whereas the fins form part of a com-
pleted product, nor are the fins ammunition or explosives as they were not trans-
ported as an accessory to a larger unit also being transported at the same time.
However, the services having been performed and received, under the principle of
quantum meruit, the carrier is entitled to a reasonable compensation. which will
be obtained by computing the charges due under Whitten's tariff rates on Com-
ponent Parts of Explosives contained in MF-I.C.C.. No. 64.

To the C. I. Whitten Transfer Company, June 6, 1973:

Reference is made to your letter of September 28, 1972, with en-
closures, requesting review of our settlement certificate of June 23,
1972, which disallowed your claim (our No. TK-945534) for $16.64 on
bill No. 6429-A for additional freight charges. The claim relates to
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a shipment of Government property transported from Fort Estill,
Kentucky, to Dover Air Force Base, Delaware, under Government
bill of lading (GBL) F-3350172, dated June 3, 1970.

Review is sought on the basis of a letter from the Bureau of Opera-
tions, Interstate Commerce Commission, dated February 18, 1972,
which indicates the belief that bomb fins and bodies cannot be con-
sidered to be blasting supplies. The letter further indicates the possi-
bility that the term “explosives” would include such bomb parts, de-
pending upon the particular circumstances surrounding each individ-
ual shipment. You therefore contend that the bomb fins were properly
rated as explosives.

The shipment in question consisted of 11,911 pounds of articles (in-
cluding dunnage and pallet weight) described in the bill of lading as
“AMMUNITION ITEMS.” Such articles consisted of inert bomb fin
assemblies, fuze bomb tails, fuze bomb noses, and detonating fuzes.
The face of the bill of lading, in the space provided for a showing of
tariff or special rate authorities, indicates that the shipment was ten-
dered subject to the provisions of C. I. Whitten Transfer Co. Tender
I.C.C. No. 300. However, that tender applies only on shipments of
“Ammunition and/or Explosives and/or Fireworks” and thus would
be inapplicable to a mixed shipment of explosives and projectile parts
(bomb fins).

The informal comments which you have received from the Bureau
of Operations are of a general nature and are not controlling on the
disposition of related problems treated in formal proceedings. But we
will consider the implications of those comments as related to this case.
We agree with the premise that bomb fins are not blasting supplies.
As stated in our decision B-170792, November 15, 1971—

The term “supplies” has a very broad meaning and is distinguished from
“materials” or “ingredients.” It embraces those things furnished for the purpose
of operation, as distinguished from ‘“materials,” which are furnished for original
construction. Mutrie Mnotor Transportation, Inc. v. Blue Line Exzpress, 53 M.C.C.
530 (1951); Carroll Trucking Co., Interpretation of Certificate, 52 M.C.C. 178
(1950). The term “supplies” means those things consumed in, or necessary to,
the maintenance and operation of a plant, factory, or business other than the
raw materials or ingredients which go into the finished product. Bell Motor
Freight, Inc., Extension-Aluminum Foil, 67 M.C.C. 544 (1956) ; St. Mary’s Truck-
ing Co., Inc., Extension-Michigan, 82 M.C.C. 502 (1960). They do not form part
of the completed product and are articles furnished for the purpose of operation,
such as wrapping paper or returnable skids, or forms, hoists and gasoline used
by a contractor. Johnson Truck Service v. Selvino, 61 M.C.C. 329, 333 (1952) re-
versed on other grounds in Salvino v. United States, 119 F. Supp. 277 (1954) ;
Builders Express, Inc.. Interpretation of Certificate, 51 M.C.C. 103, 107 (1949).
Supplies are such things as are intended to be used and consumed in the progress
of the work. Grifall Common Carrier Application, 62 M.C.C. 763, 765 (1954) ; Dart
Transit Co.—Investigation of Operations, 54 M.C.C. 429, 437 (1952) affirmed Dart
Transit Co. v. Interstate Commerce Commission, 110 F. Supp. 876 (1953), affirmed
345 U.S. 980 (1953).
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It seems to us that a bomb fin wonld be better described as “material”
than as an item of “supply.” Such fins apparently do not meet many
of the tests for classifying an item as a “supply,” since fins form a
part of the completed product and are not items furnished for the
purpose of operation or maintenance as used by a contractor.

However, if bomb fins are not blasting supplies, it does not neces-
sarily follow that they can be termed explosives or ammunition, so as
to be ratable under Whitten Tender 1.C.C. No. 300. The Bureau of
Operations letter of February 18 states in part—

It is possible, however, that the term explosives would include these bomb parts
and instruments. Bombs and other ammunition, * * * have been considered
within “explosives” authority when they contain explosives, The general rule is
that where a carrier has authority to transport a commodity, this includes parts
of that commodity which are moving in connection with it and at the same time.
However, independent shipments of parts for stock, or shipments consisting
entirely of pieces or ingredients to be assembled at destination into bombs or
other ammunition are not within “explosives’” authority.

This rationale was discussed in East Texas Motor Freight Lines—
Interpretation of Certificate, 62 M.C.C. 727 (1954), wherein it was
stated at page 728 that,

* * * the general rule has been that authority to transport a specified com-
modity is not authority to transport unassembled parts or ingredients thereof.
This rule is particularly valid where, as here, the authorized commodity ‘“‘ammu-
nition” has a large variety of forms and sizes and where the parts when trans-
ported are not in the nature of accessories intended for installation on.a specific
larger unit which is also being transported at the same time, but, rather, are
themselves a subdivision of the larger unit in an unassembled state. A grant of
authority to transport “ammunition” cannot be construed as authority to trans-
port also ingredients, or component parts of ammunition, or incomplete unassem-
bled units intended for incorporation or assembly at a proper time and place
into a unit of ammunition.

Under this rationale bomb fins would not be classifiable as “ammuni-
tion,” since they were not being transported as an accessory to a larger
unit, also being transported at the same time. Thus, the transportation
of an ingredient or component part (the bomb fins), not being shipped
with articles describable as “ammunition,” does not come within Whit-
ten’s authority to transport “ammunition™ so as to make applicable the
terms of Tender I.C.C. No. 300.

Further, the bomb fins could only be termed explosives if they met
one of two conditions: (1) they, in and of themselves, had an ex-
plosive capacity or (2) they were transported with other components
which when assembled would comprise a complete bomb. The record
does not indicate whether the bomb fin assemblies had any explosive
capacity of their own, and the bill of lading shows that only some com-
ponents of a bomb were being transported, not an entire, unassembled
bomb. Therefore, it is our view that the bomb fin assemblies wonld not
fall within the classification of “explosives.”

* Since the bomb fins were neither blasting supplies nor ammunition
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or explosives, the items shipped would not be embraced within the
commodity description of Tender I.C.C. No. 300 and the rates pro:
vided therein would not be applicable to the shipment. However, the
service has been performed and the benefit of the service has been
received. Consequently, under the principles of gquantum meruit, the
carrier is entitled to a reasonable compensation. See National Car-
loading Corp. v. United States, 64 F. Supp. 150,105 Ct. Cl. 479 (1946) ;
Berger v. Dynamic I'mports, Inc., 274 N.Y.S. 2d 537 (1966) ; ('ities
Service Oil Co. v. Erie R. Co., 237 1.C.C. 387, 389 (1940) ; Brownlee v.
Southern Ry., 192 1.C.C. 119, 121 (1933); and Stein Potato Co. v.
Northern Pacific Ry. Co., 144 1.C.C. 123, 124 (1928). Since Whitten’s
tariff rates, as contained in MF-I.C.C. No. 64, apply to COMPO-
NENT PARTS OF EXPLOSIVES, there would seem to be no valid
reason why such rates should not be used in computing the measure of
the guantum meruit charges due for this mixed-truckload shipment.

The settlement disallowing your claim was consistent with that view,
and, accordingly, it is sustained.

[ B-178237 ]

Transportation—Rates—Section 22—Agencies Not Party to Quo-
tations—Applicability of Special Rates to All Agencies Nonetheless
Payment for a shipment of Electrical Instruments, NOI, by the Coast Guard,
which was transported in a 40-foot trailer given exclusive use, with a released
valuation of 60 cents per pound, properly was computed under Trans Country
Van Lines Tender I.C.C. No. 50—a section 22 Tender—that had been referenced
in the Government bill of lading. and the carrier is not entitled to the additional
charges claimed. The carrier’s claiin is based on Government Rate Tender 1.C.C.
No. 1-U, which names the Coast Guard because Tender I.C.C. No. 50 does not, and
on the fact its commercial bill of lading makes reference to I.C.C. No. 1-U. How-
ever, the I.C.C. No. 50, section 22 Tender is offered to the “United States Govern-
ment” and until canceled is available to any Government agency, without giving
special notice, that is willing to do business with the offering carrier, unless the
agency is specifically excluded from the Tender.

To the Trans Country Van Lines, Inc., June 6, 1973:

Your letter of July 28, 1972, and earlier letters, in effect, request re-
view of our settlement certificate (claim TK-912888) dated January
28, 1971. That certificate disallowed your claim for $671.94 on supple-
mental bill No. 6773. You maintain that a certain section 22 tender
must be used to determine the applicable charges and the settlement
certificate is predicated on the use of another section 22 tender pro-
viding a lower charge basis.

The transportation services involved were covered by Government
bill of lading (GBL) B-9138081, issued March 22, 1967. Under that
GBL a shipment of Electrical Instruments, NOI, weighing 23,660
pounds, was accepted by Trans Country for transportation from the
United States Coast Guard Supply Center, Brooklyn, New York, to
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Avondale, Louisiana. The GBL shows that a 40-foot trailer having a
capacity of 3,000 cubic feet was ordered and furnished, that exclu-
sive use of trailer was requested, that the articles were released at a
value of 60 cents per pound, and that “ICC No. 50” was considered
by the Coast Guard to be the applicable tender for the computation of
the charges. Reference to Tender I.C.C. No. 50 appears in the block
on the GBL reserved for reference to Tariff or Special Rate Authori-
ties.

For the subject services you originally claimed $1,941.79 on your
bill 6773 and were paid in that amount by a Government disbursing
officer in May 1967. The amount of $1,941.79 was produced by a rate of
$8.15 per 100 pounds applied to 23,660 pounds ($1,928.29) and a $13.50
per shipment charge.

In our audit it was determined that the allowable charges were
$1,269.85 (23,660 pounds at $5.31 per 100 pounds), plus a per shipment
charge of $13.50. Upon your failure to refund, the difference of $671.94
between the allowable amount and the paid charges of $1,941.79 was
recovered by setoff in the payment of another bill. Qur notice of over-
charge (Form 1003), issued to you on March 1, 1968, shows that the
charge basis was derived from Trans Country Van Lines Tender I.C.C.
No. 50, supplement 4, effective March 1, 1967.

You disputed the setoff and subsequently submitted your supplemen-
tal bill 6773 for additional charges of $695.60, somewhat higher than
the original claim for $671.94 due to the fact that you raised the line
haul rate from $8.15 to $8.25 per 100 pounds.

The $8.25 rate is derived from Government Rate Tender 1.C.C. No.
1-U; it is your position that Tender I.C.C. No. 50 is not applicable to
the transportation in question because the Coast Guard is not named
in the tender as an offeree. Therefore, you believe that the Coast
Guard was not entitled to take advantage of the rates set forth therein.
Since Tender I.C.C. No. 1-U specifically names the Coast Guard as
one of the Government agencies authorized to ship goods under the
terms of the tender, you believe that I.C.C. No. 1-U is the only tender
for use in determining the charges. You also are of the opinion that
since your commercial bill of lading contains a reference to “GRT1TU
No. 6” {Government Rate Tender I.C.C. No. 1-U, Section V1), the
transportation contract requires the use of that tender to determine
the charges due the carrier for these services.

Condition 2 on the back of GBL B-9138081 sets forth that—

Unless otherwise specifically provided or otherwise stated hereon, this bill
of lading is subject to the same rules and conditions as govern commercial ship-
ments made on the usual forms provided therefor by the carrier.

As noted, your usual form, the standard household goods bill of
lading and freight bill, included a reference to Government Rate Ten-
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der I.C.C. No. 1-U. But there was “otherwise specifically provided
or otherwise” stated on the related GBL (to which the commercial
bill of lading specifically refers) that Trans Country Tender I.C.C.
No. 50 was applicable to the transportation covered thereby. There
thus was a reasonable basis for concluding that the Coast Guard and
Trans Country (whose agent, when accepting the shipment, con-
curred in the GBL terms for the account of the principal) intended
that I.C.C. No. 50 be the applicable tender.

It is obvious that the Coast Guard office issuing the GBL believed
that there was no valid restriction to its use of I.C.C. No. 50, and it also
seems probable that the reason Trans Country was offered the goods
was because its I.C.C. No. 50 rates were comparable to other competing
carriers who would have been eligible and available to handle the
freight. As a matter of fact both Tender I.C.C. No. 1-U and Tender
I.C.C. No. 50 were available for consideration by the shipping agency,
but since the latter tender afforded the most favorable basis, the car-
rier is obliged to apply the price in that tender.

That the Coast Guard had a reasonable basis for concluding that
I.C.C. No. 50 and Trans Country were appropriate for consideration
in determining how the freight should be transported is initially found
in I.C.C. No. 50 itself. Item 10 of I.C.C. No. 50, which is in the Uni-
form Tender of Rates And/Or Charges For Transportation Services
Government form, stipulates that the carrier offers “on a continuing
basis to the United States Government, hereinafier called the Gov-
ernnient, pursuant to section 22 of the Interstate Commerce Act * * *
the transportation services herein described.” If it were intended that
the tender be limited to a particular Government agency, that intention
could have been effectuated simply; but the tender as issued author-
ized its use by any Government agency that wished to ship the various
kinds of articles described therein, including electronic equipment and
scientific instruments, subject to, among other types of special services,
Exclusive Use of Vehicle handling.

If Trans Country intended to limit use of I.C.C. No. 50 to the Mili-
tary Traffic Management and Terminal Service, it has not done so
under the language of the tender, and it is immaterial that the Mili-
tary Traffic Management and Terminal Service might have been the
principal user or one of the Government agencies which acknowledged
that it intended to use the service at the rates specified in the tender. A
section 22 tender a carrier offers generally to the “United States Gov-
ernment” is available to any Government agency not excluded, willing
to do business with the offering carrier.

The tender does not require that an agency give the carrier any
special advance notice that it intends to take advantage of the car-
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rier’s offer. It is sufficient that the transportation contract as reflected
in the GBL signify that intention any time during the period the
tender is in effect and has not been canceled in accordance with its
terms—which in this case was when the carrier undertook to notify the
United States Government that the tender was canceled. And item
21 of I.C.C. No. 50 states that the tender may be canceled by the car-
rier on written notice of not less than 30 days or otherwise by mutual
agreement.

We believe that the transportation contract made between the par-
ties in this case incorporated the terms of 1.C.C. No. 50 and any charge
basis contrary to those terms extending less favorable charges to the
United States was superseded. Accordingly, the action of our Trans-
portation and Claims Division in disallowing your claim based on the
applicability of Tender I.C.C. No. 1-U was correct and it is sustained.

[ B-176881 ]

Set-Off—Transportation—Property Damage, Etc.—Freight
Charges and Damage Claim Arising in Same Shipment

In the absence of any evidence rebutting the Government’s prima facie case of
carrier liability for damages to a shipment of switches which moved under a Gov-
ernment bill of lading. the Comptroller General upon review sustained the action
taken by the Transportation and Claims Division in offsetting the freight charges
due the carrier against the Government’s damage claim on the same shipment.
The carrier’s prima facic liability having been established, it had the hurden of
proving otherwise but failed to show lack of negligence and improper packing- -
in fact its agent participated in loading the shipment (209 F. 2d, 442, 445). The
legal justification for the offset was recently restated in Burlington Northcrn, Inc.
v. United States, 462 F. 24 526. The amount of the damage claim in excess of the
freight charges is for prompt refund or collection by other means.

To the Murphy Motor Freight Lines, Inc., June 7, 1973:

Please refer to your letter of March 21, 1973, to our Transportation
and Claims Division, which we will consider as a request for review of
the action taken by that Division on its Certificate of Settlement (our
claim No. TIC-945043) dated March 1, 1973.

The settlement allowed in full the $1.144.65 claimed on your hill No.
303 for freight charges on a shipment of four sets of switches (consist-
ing of 33 pieces) transported for the Burean of Reclamation, Depart-
ment of the Interior, under Government bill of lading No. D-5067221
by Garrett Freightlines and Murphy from Conlee Dam, Washington.
to Granite Falls, Minnesota, in November 1969.

‘The amount allowed was set off against a damage claim of $6,902.23
discovered when Murphy delivered the shipment at Granite Falls; the
damage claim was sent here for collection by the Burean of Reclama-
tion.

Also involved here is the Division’s letter of Februray 20, 1973, file
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TC-SR-014814-EPD, to you, informing you of the carrier’s prima
facie liability for the damage claim and that the amount found al-
lowable on your bill No. 303 would be set off against the amount of the
damage claim. You were requested to refund the balance of that claim.

In your letter you renew your request for payment of freight
charges of $1,144.65 and you state that your company’s position on the
damage claim is that carrier liability has not been established ; that the
damage was caused by acts of the shipper (improper loading) ; that
the switches were shipped set up with the insulators in place whereas
ordinarily you state that the insulators would have been packed sepa-
rately in small wooden crates to minimize movement during normal
transportation handling; and that in your view the major part of the
damages to the insulators was caused by normal road vibration.

You enclosed with your letter a copy of memorandum from Garrett
Freightlines which we will accept as clarifying the fact that the ship-
ment moved from origin to destination on one 40-foot flat rack trailer
and was not transferred to another trailer while en route as is indi-
cated on the copies of the delivery receipts in our records.

The legal justification for the Division’s setoff of your claim for
freight charges against the Government’s damage claim was recently
restated in Burlingion Northern, Inc. v. United States, 462 F. 2d 526
(1972). There, at page 529, the Court of Claims said :

The general rule of the Govei-nment’s right of offset is clearly stated in United
States v. Munsey Trust Co., 332 U.8. 234, 67 S.Ct. 1599, 91 L.Bd. 2022 (1947),
wherein the Supreme Court stated at page 239, 67 S.Ct. at page 1602, “The gov-
ernment has the same right ‘which belongs to every creditor, to apply the un-
appropriated moneys of his debtor, in his hands, in extinguishment of the debts
due him.’ ” This procedure has been followed in many areas, including transpor-
tation cases, C & H Transportation Co. v. United States, 193 Ct. Cl. 72, 436
F.2d 480 (1971) ; Johnson Motor Transport v. United Statcs, 137 Ct. C1. 892, 149
F. Supp. 175 (1957).

See also, Yale Express System, Inc. v. Nogg, 362 F. 2d 111, 114, n. 2
(1966).

The Division’s letter of February 20, 1973, to you, correctly outlines
the law applicable to this damage claim. Crucial to your defense of
this claim is the rule that once a prima facie case of carrier liability is
established (and the record establishes one), you have the burden of
proving both that the carriers were not negligent and that the alleged
excepted cause of the damage (here, improper loading) was the sole
cause of the damages.

Assuming that the shipment was improperly loaded and prepared
for transportation by the shipper and that this was the proximate
and sole cause of the damage to the shipment, you must further show
that the defect was latent and concealed and not discernible to the
ordinary observation of agents of the carrier. But the record shows
that the carrier’s agent not only had the opportunity to observe and



932 DECISIONS OF THE COMPTROLLER GENERAL 52

mspect the packing and loading of the shipment, but, as stated by
you in your letter of November 9, 1971, to the Bureau of Reclamation :
The shipment in question was loaded jointly by the Government and by the
driver for Garrett Freightlines, Incorporated. The switches were shipped set up
and they were wired togethier at the top, in order to keep the units from toppling
over in transit.

As was stated in United States v. Savage Truck Line, 209 F. 2d 442,
445 (1953), cert. den. 347 U.S. 952

The primary duty as to the safe loading of property is therefore upon the
carrier. When the shipper assumes the responsibility of loading, the general rule
is that he hecomes liable for the defects which are latent and concealed and
cannot be discerned by ordinary observation by the agents of the carrier; but if
the improper loading is apparent, the carrier will be liable notwithstanding the
negligence of the shipper. This rule is not only followed in cases arising under the
federal statutes by decisions of the federal courts but also for the most part by
the decisions of the state courts.

In these circumstances and in the absence of any evidence rebutting
the Government’s prima facie case of carrier liability for damages of
$6,902.23 incident to the shipment of switches moved under Govern-
ment bill of lading No. D-5067224, we sustain the action taken by our
Transportation and Claims Division in allowing and crediting
$1,144.65 in freight charges against the Government’s damage claim of
$6,902.23 on the same shipment. The balance of that claim, $5,757.58,
should be promptly refunded or it will be collected by other means.

[ B-178132

Bids—All or None—Separate Groupings

Under a total small business set-aside solicitation for pastry require-
ments that listed estimated quantities for each of the 33 items solicited
and required both unit and total estimated prices for each of the items, and
indicated any of the items might be grouped together and awarded to one or
more bidders in whichever grouping would be most advantageous to the Govern-
ment, multiple awards to the low bidder on two of three groupings submitted
and to the protestant for the remainder of the items would result in the lowest
aggregate price to the Government as provided by the solicitation. and as the
statement of the group bidder that each group of items “are bid as a Total All
or None Bid” does not qualify its bid, since in listing the items in groups, the
bidder indicated that an award of individual items would not be acceptable, the
group bidder. administratively determined to be a responsible bidder, is eligihle
to receive an award.

To Fried, Frank, Harris, Shriver & Kampelman, June 12, 1973:

By letter dated May 3, 1973, and prior correspondence, you protested
on behalf of Martin Bakery, Incorporated (Martin), the proposed
award of a contract under invitation for bids (IFB) F41615-73-13-
0427 to Sterling Bakery, Incorporated (Sterling). The procurement
was issued as a total small business set-aside on January 11, 1973, with
bid opening date on February 13, 1973.

The solicitation contemplated award of a requirements type con-
tract for 33 pastry items for troop, hospital, and organizational con-
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sumption at Lackland Air Force Base, Texas, for a 12-month period
ending March 31, 1974. The schedule listed estimated quantities for
each of the 33 items and required both unit and total estimated prices
for each of the items.

The solicitation cautioned bidders that the “quantities of supplies or
services specified herein are estimates only, and are not purchased
hereby.” Further, the solicitation did not guarantee bidders that any
quantities described as estimated would be purchased, but rather, only
the Government’s actual requirements would be procured.

Sterling and Martin, the only bidders, bid on each of the 33 items
set forth in the schedule. Martin submitted low unit prices for items
1,2,5,6,8,11, 12, 13, 14, and 15; and also submitted the low aggregate
evaluated price for all 33 items in the amount of $523,740. Sterling was
low bidder on items 3, 4, 7, 9, 10, and 16-33. Sterling’s aggregated
evaluated price for all 33 items was $530,280, or $6,540 higher than
Martin’s. However, the solicitation did not limit award to the low ag-
gregated price on an all or none basis, but provided for multiple
awards “for the items and combination of items which result in the
lowest aggregate price to the Government * * *.”

Martin bid each item separately while Sterling’s bid included the
following:

Item Numbers: 1, 2, 5, 6, 11 are bid as a Total All or None Bid.

Item Numbers: 3, 4, 7, 8, 9, 10 are bid as a Total All or None Bid.

Item Numbers: 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29,

30, 31, 32, 33, are bid as a Total All or None Bid.
It has been determined that on a multiple award basis the aggregate
price to the Government would be $511,070. On this basis Martin
would receive award for items 1, 2, 5, 6 and 11, for a total price of
$56,740; and Sterling would receive award for items 3, 4, 7, 8, 9, 10
and 12-33, for a total price of $454,330.

You contend that by adding the “all or none” language Sterling
qualified its bid in such a way as to render it nonresponsive. In this
connection, you cite our decisions B-174038, December 28, 1971, and
B-160173, October 20, 1966, for the proposition that our Office “has
held numerous times that ‘all or none’ bids such as Sterling’s are non-
responsive.”

In B-174038 the solicitation contemplated award of an indefinite
quantity contract for a single item, with a guaranteed minimum quan-
tity of 624 units and with the Government reserving the right to order
up to a total of 2,000 units. The low bid included the following lan-
guage at the end of the schedule:

MINIMUM QUANTITY e 624  $6.90

MAXIMUM QUANTITY._ . _ 2, 000 6. 90
ALL OR NONE
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Because of the “all or none” language the contracting officer consid-
ered the low bid to be conditioned on award of the maximum quantity
of 2,000 units; and since only the minimum quantity of 624 was to be
awarded initially, he rejected the low bid as nonresponsive. The low
bidder asserted that it intended to supply whatever quantity the Gov-
ernment might order; and that the “all or none” language was intended
to overcome the eventuality that the contract might be awarded to
more than one bidder. Qur Office, however, denied the protest stating
that the contracting officer’s interpretation was not unreasonable.

In B-160173, supra, we held that an “all or none condition” in a bid
precluded award of any quantity other than the quantity set forth in
the solicitation. In that case the IFB called for deliveries on an in-
definite quantities basis of an aggregate maximum quantity of
2,474,700 tent pole sections to four different destinations. The TFD3
provided that bidders could bid on “maximum” and “minimum?”
quantities for each of the four destinations.

The protesting bidder placed the word “all” in both the maximum
quantity and minimum quantity columns for each of the four destina-
tions. The bidder maintained that its bid should be interpreted as
applying to any quantity that the Government might actually order
under the IFB, rather than to the maximum quantity advertised. Qur
Office, however, agreed with the contracting officer and rejected this
position. We stated :

* * ¢ By inserting the word “All” in the maximum quantity column, opposite
each of the four destinations shown on Forms 369-1 and 369-2, you stated, in
effect, that you were bidding upon that definite number of units specified in the
preceding “Quantity (Number of TUnits)’” column for each of the installa-
tiong * * %,

You contend that the reasoning of the above-cited cases applies
equally to the instant case. You maintain that Sterling’s use of the “all
or none” language, particularly the use of the phrase “are bid as a
total,” indicates that Sterling was-bidding on the exact quantity set
forth in the “Quantity-Estimated” column for each of the 33 items
rather than on a “requirements” basis. Thus, you conclude that Ster-
ling’s bid was nonresponsive to the Government’s need for a “require-
ments” contract.

Additionally, you maintain that at the very least the “all or none”
language rendered Sterling’s bid ambiguous as its intent is not clear
from a reading of its bid. You then point out that the ambiguity can-
not be explained after bid opening, citing for example 45 Comp. Gen.
800, 804-5 (1966). You therefore request that Sterling’s bid be re-
jected as nonresponsive and that all 33 items under the solicitation be
awarded to Martin.

The Comptroller General decisions you cite for the proposition
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that Sterling’s “all or none” language indicates that it was bidding
on the exact quantities set forth in the schedule as the estimated quan-
tity for each of the 33 items, rather than on a requirements basis, are
distinguishable from the present case. In the procurements involved in
those decisions only one item was being procured and maximum and
minimum quantities were specified in the solicitation. Thus, when the
bidders stated “all or none” it was reasonable to conclude that they
intended to bid on only the maximum quantity specified.

In the instant solicitation, however, no “maximum?” and/or “min-

imum” limitations are stated. Furthermore, section D of the solicita-
tion reads in relevant part:
* = % bids will be evaluated on the basis of advantages or disadvantages to the
Government that might result from making more than one award (multiple
awards). * * * {ndividual awards will be for items and combinations of items
which result in the lowest aggregate price * * *. [Italic supplied.]

Thus, the solicitation clearly indicated that any of the 33 items in
the schedule might be grouped together and awarded to one or more
bidders in whichever grouping would be most advantageous to the
Government.

It is our opinion that when Sterling’s bid is viewed in light of the
foregoing section, it must reasonably be interpreted to stipulate that
award would be accepted only on items 1, 2, 5, 6, and 11 as a group;
on items 3, 4, 7, 8, 9 and 10 as a group; and on items 12 through 33
as a group; and that award of individual items or any other combi-
nation of items would not be acceptable. We do not believe that the
bid is reasonably susceptible of any other interpretation and to con-
strue the qualifications as relating to item quantities rather than to
groups of items is in our view unreasonable. By listing the items in the
schedule in groups the bidder’s intent is clear.

You also contend that Sterling may not be a responsible bidder
within the meaning of Section 1, Part 9, of the Armed Services Pro-
curement Regulation. You maintain it is likely that Sterling will not
be able to obtain many of the ingredients necessary for satisfactory
performance, and that the Government will be forced to alter its
planned menus in order to accommodate Sterling’s inability to per-
form.

In this connection, a preaward survey of Sterling was conducted
by the cognizant Defense Contract Administration Service office and
an affirmative recommendation made in a report dated March 7,
1973. On the basis of that report, which our Office has examined, the
contracting officer determined that Sterling was a responsible prospec-
tive contractor. Our Office has consistently held that questions con-
cerning the qualifications of a prospective contractor are primarily
for resolution by the administrative officers concerned. In the absence
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of a showing of bad faith or arbitrary or capricious action, or lack of
any reasonable basis for the determination, we are not justified in
objecting to, or substituting our judgment for a determmation made
on this question by an administrative agency. Sec 49 Comp. Gen. 553
(1970) ; B-175922, QOctober 17, 1972. Since no such showing has been
made, we find no legal basis for overturning the agency’s determina-
tion that Sterling is a responsible prospective contractor.
On the basis of the foregoing, your protest is denied.

[ B-177515

Transportation—Household Effects—Military Personnel—“Do It
Yourself” Movement—Benefits Entitlement

A member of the uniformed services who incident to permanent change of
station orders participates in a “Do It Yourself” program and moves his house-
hold effects within the continental United States using a rental truck and
packing materials furnished through a contractual arrangement by the Govern-
ment with a national truck rental company and hired assistance to load and
unload the goods is not considered to have been afforded “transportation in kind”
and consequently he is entitled to a mileage allowance for his personal travel
under paragraph M4150-1, item 1 of the Joint Travel Regulations (JTR), but not
to per diem which is predicated on the denial of the mileage allowance. A move-
ment nnder temporary duty orders entitles the member to a monetary allowance
pursuant to JTR M4203-3a; a travel allowance is payable for dependents riding
in the rental truck; and a reasonable reimmbursement may be made for hired help
if supported by required evidence.

To the Secretary of the Navy, June 13, 1973:

We vefer further to letter dated November 2, 1972, from the Assist-
ant Secvetary of the Navy (Manpower and Reserve Affairs), for-
warvded here by letter of November 16,1972, from the Per Diem, Travel
and Transportation Allowance Committee (Control No. 72-50), con-
cerning the entitlement to travel and transportation allowances of
members of the uniformed sevvices who participate in a “Do It Your-
self” program for the movement of household goods within the con-
tinental United States.

The Assistant Secretary indicates that since the use of a rental truck
to move household goods is generally less costly to the Government
than a Government-arranged shipment by a commercial houschold
goods carrier, the Navy has developed a program under which rental
trucks and packing material are provided to Navy personnel who desire
to move their own household goods within the continental United
States. It is stated that the rental trucks and packing material are
provided through contractual arrangements with national truck rental
companies.

Under the current provisions of the Joint Travel Regulations (para-
graph M8500) a member who personally arranges for transportation
of his household goods by means of a rental truck must procure the
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truck and packing aids himself and subsequently submit a claim for
reimbursement.

Since the member is required to drive the rental truck to the appro-
priate destination, the following questions are asked concerning the
member’s entitlement to travel and transportation allowances:

1. Is a member who moves his houselold goods under this program incident
to permanent change of station orders entitled to mileage allowance under the
Joint Travel Regulations, paragraph M4150-1, item 1, or to per diem allowances
for receiving “transportation in kind” (the truck in which he drives to destina-
tion) under Joint Travel Regulations, paragraph M4150-1, item 2? If the member
is entitled to per diem, is such per diem based on the actual required travel time
or on a conhstructive buasis over a usually traveled route by air or surface common
carrier?

2. The question of entitlement on permaneut change of station is further com-
plicated if the permanent change of station involves the member's separation
from the service and he has travel entitlement to his home of record or place from
which ordered to active duty, whichever he elects, under the provisions of para-
grapll M4157-1a of the Joint Travel Regulations. This paragraph provides, in
part, that the member is entitled to mileage allowance at the time of separation
without regard to the actual performance of travel. If it is held in answer to
paragraph 1 that a member is not entitled to a mileage allowance, is such decision
applicable to a permanent change of station involving separation from the service?
If it is, further questions arise regarding the member’s entitlement when the dis-
tance household goods are moved differs from that between permanent duty sta-
tion and the place elected for travel entitlement :

a. When a lesser distance is involved. is either of the following applicable:
(1) Reimbursement under the provisions of paragraph M41354 of the
Joint Travel Regulations, or
(2) mileage allowance for the distance between the location to which
household goods are moved and the place elected for travel entitlement.
providing such payment does not exceed mileage allowance to place of
election?

h. When a greater distance is involved. will the member be required to pay.
in addition to exeess cost for the rental truck, the amount by which trans-
portation cost plus per diem involved in the actual transportation of his
household goods exceeds a mileage allowance to the place elected for travel
entitlement? If so, what cost elements, in addition to the charge for the rental
truck must be included in the ecomputation of transportation cost?

3. Is a member who moves his liousehold goods under the Navy’s program in-
cident ro temporary duty orders entitled to per diem allowances or to monetary
allowances under the provisions of Joint Travel Regulatious, paragraph M4203?

Additionally, the Assistant Seccretary refers to circumstances in
which a member’s household goods are too heavy or cambersome to be
handled safely by him or his dependents. Since there are no provisions
for assistance to the member under the Navy’s contractual arrange-
ments for obtaining rental trucks and packing material, it is stated
that members are being instructed that they may hire personnel other
than themselves or their dependents—to assist in loading and unload-
ing—and they may submit claims for reimbursement of labor costs
within reasonable amounts. The Assistant Secretary takes the view that
the member should be reimbursed for the costs of such labor since such
costs of labor for handling household goods are either directly or in-
directly incurred by the Government when a shipment is made by a
commercial carrier through a Government transportation officer.

524-843 0—T74—3
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It is understood by the Assistant Secretary that several claims for
reimbursement of labor costs have been filed with the Navy but have
been forwarded to this Office for settlement and that they have been ap-
proved in whole or part. It is stated, however, that a decision in this
regard is desired so that more definitive guidelines may be furnished
to Navy personnel who desire to move themselves.

Section 404(a), Title 37, [7.S. Code, provides in pertinent part that
under regulations prescribed by the Secretaries concerned, a member
of a uniformed service is entitled to travel and transportation allow-
ances for travel performed upon a change of permanent station, or
otherwise, or when away from his designated post of duty, or upon
separation from the service or release from active duty. Section 404 (b)
of Title 87 states that “The Secretaries concerned may prescribe—(1)
the conditions under which travel and transportation allowances are
authorized, including advance payments thereof; and (2) the allow-
ances for the kinds of travel, but not more than the amonnts authorized
in this section.” Subsection (d) of section 404 provides that the travel
and transportation allowances authorized for each kind of travel may
not be more than one of the following—

(1) transportation in kind, reimbursement therefor, or a monetary allowance
in place of the cost of transportation at a rate that is not more than 7 cents a mile
hased on distances established, over the shortest usually traveled route * * *

(2) transportation in kind, reimbursement therefor, or a monetary allowance
as provided by clause (1) of this subsection, plus a per diem in place of sub-
sistence of not more than $25 a day ; or

(3) a mileage allowance of not more than 10 cents a mile based on distances
established under clause (1) of this subsection.

Subsection (f) of section 404 provides that the travel and transpor-
tation allowances authorized under this section may be paid on the
member's separation from the service or release from active duty,
whether or not he performs the travel involved.

Section 406(a), Title 37, U.S. Code, provides that a member of a
uniformed service who is ordered to make a change of permanent sta-
tion is entitled to transportation in kind for his dependents, to reim-
burseient therefor, or to a monetary allowance in place of that trans-
portation in kind at a rate to be prescribed, but not more than the rate
authorized under section 404(d) of this title. In connection with a
change of temporary or permanent station, section 406(b) provides
that a member is entitled to transportation (inclnding packing, cra-
ting, drayage, temporary storage, and unpacking) of baggage and
honsehold effects, or reimbursement therefor, within such weight al-
lowances prescribed by the Secretaries concerned, without regard to
the comparative costs of the various modes of transportation. Subsec-
tion (c) further provides that the allowances and transportation au-
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thorized by subsections (a) and (b) of this section are in addition to
those authorized by sections 404 and 405 of this title and are—

(1) subject tosuch conditions and limitations

(2) forsuch grades, ranks and ratings; and

(3) toand from such places;

prescribed by the Secretaries concerned.

Paragraph M4150-1 of the Joint Travel Regulations provides in
pertinent part that allowances for permanent change-of-station travel
will be as follows, subject to the selection of the traveler: “1. mileage
at the rate of $0.06 per mile; 2. transportation in kind or transporta-
tion request(s), plus a per diem allowance.”

Paragraph M4151 of the regulations states that mileage is an allow-
ance to cover the average cost of first class transportation including
sleeping accommodations, cost of subsistence, lodging, and other inci-
dental expenses directly related to the travel. Mileage is payable for
the official distance between permanent duty stations, including travel
directed via temporary duty points en route, when the member is au-
thorized to and does perform such travel at his personal expense. The
mileage allowance is payable regardless of the mode of transportation
utilized and will accrue under conditions prescribed in this part. Par-
agraph M4151 further provides that mileage and per diem will not be
allowed for the same day except in the case of payment of mileage
under paragraph M4157 incident to separation from the service or
relief from active duty.

Relative to temporary duty allowances in the United States, para-
graph M4203-1 states that transportation in kind (including berths,
parlor car seats, or staterooms, when required) may be furnished as
contemplated by the orders, as authorized in Chapter 2, Part A (Ac-
commodations on Common Carriers). Except as provided in subpara-
graphs 2 and 8b (reimbursement for cost of transportation and travel
by privately owned conveyance) when authorized travel is performed
at personal expense, the member will be reimbursed a monetary allow-
ance in licu of transportation at the rate of $0.05 for the official dis-
tance (par. M4203-3a, JTR).

The term “Government conveyance,” unless otherwise qualified, is
defined to mean any transportation facility owned, leased or chartered
by the Government; except that a Government-owned vessel totally
leased for commercial operation will not be considered a Government
conveyance (par. M1150-6, JTR).

A member who elects to participate in the “Do It Yourself” pro-
gram is required to drive a rental truck containing his household
goods, supplied at Government expense, which otherwise would be
transported by a commercial household goods mover. It appears that
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under paragraph M1150-6 of the Joint Travel Regulations a leased
veliicle would be considered to be a Government conveyance, as a trans-
portation facility leased by the Government. However, a truck is sup-
Plied to the member to move honsehold goods, and any personal travel
via such conveyance is merely incidental to the transportation of these
effects. Where a member drove his personally owned truck to trans-
port his household goods, and received reimbursement for expenses
of the operation of the vehicle, we held that he was entitled to the
payment of a mileage allowance for his personal transportation as it is
separate and distinet from allowance for the transportation of house-
hold goods. Decision B-176516, December 18, 1972, copy enclosed.

Additionally, “transportation in kind” which may be furnished as
contemplated by orders (par. M4203-1, JTR) refers to accommoda-
tions on common carriers, such as berths, parlor car seats or state-
rooms. We do not consider that a member driving a loaded truck, or a
dependent sitting beside him in the cab of the vehicle, is afforded the
equivalent of such modes of transportation.

Therefore, in answer to question 1, a member who moves his house-
hold goods under the “Do It Yourself” program, incident to perma-
nent change-of-station orders, is not considered to be afforded “trans-
portation in kind,” and consequently is entitled to a mileage allowance
for his personal travel under item 1, paragraph M4150-1 of the regu-
Iations.

In view of our answer to question 1, no answer is required to
question 2 which is predicated on the denial of entitlement to a mileage
allowance.

In answer to question 3, if a member moves his household goods
under the program incident to temporary duty orders, as in the case
of a permanent change of station, he is entitled to a monetary allow-
ance in lien of transportation in accordance with paragraph M4203-
3a of the regulations, with reimbursement at the rate of $0.05 per mile
for travel performed at personal expense.

Naval Supply Systems Command Instruction (NAVSUPINST)
4050.62, August 3, 1972, a copy of which was enclosed with the Assist-
ant Secretary’s letter, provides procedures for utilizing the “Do It
Yourself” method of moving personal property. Paragraph 1.g.2 of
the instruction indicates that travel allowances will not be paid to
dependents who ride to the new destination in the rental truck. Con-
sistent with the view expressed in answer to question 1, a member may
be paid a travel allowance for dependents as well as a mileage allow-
ance for himself, although they ride in a rental truck.

Paragraph ITL.2 of the instruction states as follows:

(d) Assistance in loading and wunloeding. The Comptroller General of the
United States has determined that claims for reimbursement for labor submit-
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ted under this program are payable at Government expense. While no general
guidelines were outlined for future use, nor any specific rate of reimbursement
set, the Comptroller General, in approving payment ruled that claims for reim-
bursement of labor in ‘reasonable” amounts would be honored, provided such
claims, together with the other costs of the “Do It Yourself” moves, do not ex-
ceed the costs of transportation that would have been incurred had the goods
been ghipped by the government on a GBL or local contract procurement docu-
ments. Members should be counseled that reimbursement claims should be made
for reasonable amounts, that each claim will be judged on its own merits, and
that claims for reimbursement of labor of members or dependents will not be
honored. All claims for reimbursement should be submitted to NRFC, Washing-
ton, D.C. and supported by documented proof of payment of the amount claimed,
including identification of each person to whom payment was made, amount of
time for which payment was made, and all other documents applicable to the
“Do It Yourself” move.

In accord with 37 U.S.C. 406 (b), and under the principle of para-
graph M83500 of the Joint Travel Regulations which provides for
reimbursement for shipments of household goods which are made at
personal expense, we held in decision B-147846, January 30 and
April 16, 1962 (copies enclosed) that reimbursement is authorized
to a member who individually arranged for the hire of a moving van
and secured asgistance in packing and crating his household goods,
upon presentation of a receipt for payment of a reasonable amount
for such assistance. In decision B-159008, May 31, 1966 (copy en-
closed), reimbursement was denied to a Navy member who, incident to
his personally arranged household goods shipment by rental truck,
presented bills for packing and unpacking services from persons who
appeared to be members of his immediate family.

Accordingly, the Transportation and Claims Division of this Office
has authorized payment of claims for reimbursement for the cost of
assistance in loading and wunloading of household goods shipped pur-
suant to the “Do It Yourself” program. We would have no objection to
the payment of similar type claims provided such claims are within
reasonable amounts and properly supported as indicated in paragraph
11.b.2 of the above-quoted instruction.

[ B-176395 3

Contracts—Federal Supply Schedule—To Other Than Low Bidder
or Offeror—Justification

Although selection from multiple sources available under a Federal Supply
Schedule (FSS8) is within the jurisdiction of a procuring agency because it best
knows its needs, nonetheless the agency is required to comply with paragraph
5-106 of the Armed Services Procurement Regulation. Therefore, an agency
that issued a request for quotations (RFQ) to FSS suppliers for the rental of
copier machines which did not clearly state the variations from the copiers
available from PSS sources and placed a delivery order for foreign-made copiers
with the low offeror under the RFQ whose FSS price list is not the lowest should
have included a justification for the order in the contract file to the effect the
lower-priced copiers would not do and procuring the higher priced copiers was
necessary : should have timely submitted required Buy American information;
and should if it continues to use the RFQ procedure to up-date information,
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clarify its requirements so suppliers unable to conform will be spared the time
and expense of responding to an RFQ.

To the Secretary of the Air Force, June 15, 1973:

Reference is made to letter of April 16, 1973, reference LGPM, and
prior correspondence, from the Chief, Contract Management Division,
Directorate of Procurement Policy, Deputy Chief of Staff, Systems
and Logistics, concerning the protest of Apeco Corporation against the
issuance of a delivery order by procurement officials at Richards-
Gebaur Air Force Base, Missouri (hereinafter R-G), for rental of
copier machines during fiscal year 1973. The order was issued on
July 1, 1972, for the rental of six low-speed and eight high-speed
copiers from the A. B. Dick Company under its Federal Supply
Schedule (FSS) contract GS-00S-06921.

R-G 1ssued request for quotations (RFQ) (DD Form 1155) No.
F23608-72-Q-0438 on April 24, 1972, for information on electrostatic
copier machines (Federal Supply Catalog Group 36, part IV, class
3610 equipment) available for rental under existing General Services
Administration contracts. Rental of this equipment from FSS sources
is not mandatory. See paragraph 5-102.3 of the Armed Services Pro-
curement Regulation (ASPR). However, the decision was made to
utilize the FSS and R~G issued the RFQ to 13 FSS suppliers, 10 of
whom responded with quotations. R~G determined that eight of these,
including Apeco, did not meet the performance requirements set forth
m the RFQ. A. B. Dick and Savin Business Machines Company
offered foreign-made copiers which were found to meect the require-
ments and the order was placed with A. B. Dick, whose price was
lower. The total price of the order was $10,118.40.

The protest is directed at the list of requirements, and at three re-
quirements in particular: Both the low- and high-speed copiers were,
first, required to have “paper length selection from 514 in. to 1414 in.”
(the selection requirement) and, second, to be able to produce “700 to
800 copies per roll-18#-20# light weight paper” (the number of
copies requirement). The rolls of paper referred to are 8 inches wide.
Thus the copiers were basically required to be able to produce sizes of
copies ranging from 514 by 8 inches to 1414 by 8 inches. However, it is
not clear what size or sizes of copies are required to be produced at the
rate of 700-800 per roll. The third controverted requirement is that the
high-speed copier be able to produce 26-30 copies per minute (the
speed requirement). The size or sizes of copies required to be produced
at this rate are not specified.

The protestant has presented numerous objections concerning the
meaning and application given by the R~G officials to these require-
ments. We believe its protest is essentially grounded upon three con-
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tentions: that the requirements were unclear, that they were unduly
restrictive or did not represent the minimum needs of the agency, and
that, 1n any event, A peco’s copiers were in conformity with them. There
is merit to the allegation that the requirements were unclear. As to the
selection requirement, there is no indication how the operator is to
select the sizes of copies—whether by dialing, by manually inserting
a different size roll of paper, or otherwise. As to the number of copies
and speed requirements, as already noted, there is no indication what
size or sizes of copies are involved. Furthermore, it is reasonable
that Apeco did not request any clarification of the requirements, since
the record shows that the protestant had been issued the delivery order
for the previous year, fiscal year 1972, under the same list of require-
ments. R-G has stated, without offering further explanation, that the
1972 order was issued erroneously and, therefore, there is no incon-
sistency in the fact that Apeco’s copiers were found not to be in con-
formity with the same requirements for fiscal year 1973.

The only justification in the record for these requirements is a memo-
randum dated June 13, 1972, which antedates the delivery order. This
was the day before A. B. Dick was notified that it was to receive the
order. This memorandum lists various offices which called for the
selection requirements. However, we note that the requesting organiza.
tion did not call for the capability to produce copies from 5% to 1414
inches in length, but only that the machines be capable of producing
copies 514 inches long and copies 1414 inches long. Also, the number of
copies requirement is stated as being “over 700 copies of 8 x 1014 size
per roll of paper,” the justification being that this feature would
eliminate a major waste of time involved in changing the paper rolls.
No mention is made of the speed requirement. The contracting officer
has stated that the contents of the memorandum constituted a response
to a query to the requesting organization to review and confirm its
requirements. Although no explanation has been given why the infor-
mation in the June 13, 1972, memorandum could not have been assem-
bled and included in the contract file before the RFQ was issued, there
is no reason to question the veracity of its contents and we are satisfied
that it establishes a need for copiers which would produce 5%, 1015
and 141 by 8-inch copies and over 700 copies per roll of the 1015 by
8-inch size. However, no need has been established for the speed
requirement.

In view of the needs of the requesting organization as indicated
above, R-G’s determination not to rent the Apeco copiers was proper.
The requesting organization needed copiers which could produce over
700 8 by 1014 inch size copies per roll. R~G’s position on this point,
confirmed by examination of the Authorized Federal Supply Schedule
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and Price List, is that Apeco’s copiers will produce only 600 “letter-
size” copies per roll. As to the length selection requirement, the pro-
testant contended in its November 9, 1972, letter to our Office that 1t
could meet this requirement by a “gear adjustment.” It does not appear
from the record that Apeco made this claim at the time it was informed
that it would not receive the purchase order. R-G states that the only
offers made by Apeco in this regard were that the selection require-
ment could be met by changing the paper rolls or by utilizing two
machines in each location instead of one. We see no basis on the record
to challenge R-G’s determination that A peco’s offers were unacceptable
because changing the paper rolls would be unduly burdensome to the
operators and that R~G’s offices lack sufficient space to house two
machines. Further, we cannot regard Apeco’s unsubstantiated allega-
tion concerning “gear adjustment,” made more than 4 months after
the purchase order was issued, as overriding R-G’s determination of
nonconformity with the length selection requirement. Also, it is noted
that the Authorized Federal Supply Schedule and Price List shows
that the maximum copy size which Apeco’s copiers will produce is
814 by 14 inches, which falls short of the 1414 inch requirement.

In a decision involving selection from multiple sources under a
Federal Supply Schedule, our Office reiterated its view that determina-
tions as to the needs of an agency and which products meet those needs
are matters primarily within the jurisdiction of the procuring agency
and with which we will not interfere unless they clearly appear to
involve bad faith or arc not based upon substantial evidence. B-168499,
January 20, 1970. In the present case, we cannot say that the contract-
ing officials failed to meet this standard in deciding to rent copiers
from A. B. Dick rather than from Apeco. Accordingly, Apeco’s pro-
test is denied. Ilowever, the matters discussed above demonstrate a
failure to comply with the proper procedures and a need for improve-
ments in R-G’s method of procuring such services. Procedures for se-
lection among multiple sources on a Federal Supply Schedule are
prescribed by Armed Services Procurement Regulation (ASPR)
5-106. ASPR 5-106 provides:

(a) General. Certain of the Federal Supply Schedules, listed in 5-102.3, pro-
vides several sources for certain requirements. Additionally, some such Sched-
ules indicate that multiple sources are provided to make available a selection of
supplies or services to meet a specific or an unusual requirement. When orders in
excess of §250 are placed at other than the lowest Schiedule price. the purchasing
office shall include in the contract file a memorandum containing the faets justi-
fring the order. The justification may be hased on considerations such as delivery
thme and administrative expense. When the order is to fulfill a specific or an
unusnal need. it shall, in addition to any other basis for justification, state the
unusnal or specific requirements such as differences in performance character-
istics, and compatibility with existing equipment or systems.

(h) Procurement of Articles of Foreign Origin for Use in the Tonited States.
When purchase of an item of foreign origin is specifically required, the using

aetivity shall furnish the procuring activity sufficient information to permit the
determinations required by Section VI to he made.
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Examination of Apeco’s Authorized Federal Supply Schedule and
Price List for 1972 reveals that Apeco’s rental price for each copier was
lower than A. B. Dick’s. Therefore, the purchase order was placed at
other than the lowest Schedule price and a factual justification of the
order was required to be included in the contract file. While the
June 13, 1972, memorandum serves to justify some of the requirements
it does not satisfy the inquiry whether A. B. Dick copiers did, in fact,
meet the requirements; whether Apeco copiers did not meet actual
needs; and why rental from A. B. Dick was justified although Apeco’s
rental price was lower. We believe that the failure to compile a timely
factual justification was a procedural departure from the regulation.
See, in this regard, 46 Comp. Gen. 713 (1967). In addition, the record
shows that the “Buy American” determination required by ASPR
section VI was not made until after the delivery order was issued.

The April 16, 1973, supplementary report states that R—G uses the
RFQ procedure to assure that up-to-date information is obtained on
the availability of equipment from FSS suppliers, since there may be
some delay before procuring activities are informed of amendments
to the Schedules, and also to obtain more detailed price information
than is provided in the Schedules and Price Lists. In the event that
R-G wishes to continue to use this procedure, its list of requirements
should be clarified to indicate how paper length selection is to be ac-
complished, and what size or sizes of copies are required to be pro-
duced at the rate of 700-800 copies per roll, and what sizes are to be
produced at the rate of 26-30 copies per minute on the high-speed
copier. This is necessary so that prospective suppliers can be ade-
quately informed as to whether their equipment meets R-G’s needs.
Suppliers whose equipment is nonconforming, as was the case with
eight of 10 suppliers here, may thus be spared the time and expense
involved in preparing a response to the RFQ.

[ B-177400 ]

Transportation—Accessorial Charges—Additional Charge for
Unusual Services—Driver Assignment, Shipment Charge, Etc.

A motor carrier who transported electrical instruments from New York to New
Mexico under a Government bill of lading noted ‘“Two Drivers Authorized,” for
which he was paid on a line-haul basis that included the regular driver’s service
is not entitled to reimbursement for the driver's overtime service in the absence
of a provision in either the Government tender I.C.C. 50 or in the Military Rate
Tender IV authorizing such payment; is only entitled to the regular charges pre-
scribed for the extra driver if the services were not performed in New York,
computed on the basis of the actual hours worked as evidenced by the driver’'s
logs, which is the best support of the claim (4 CFR 54.5) ; and is not entitled to a
shipment charge based on the minimum weight applicable in-the computation of
the line-haul charges hut rather on the basis of the net weight shipped. Further-
more, round the clock charges for both drivers, as provided by contract or labor
laws, is not the responsibility of the United States.
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To the Trans Country Van Lines, Inc., June 15, 1973:

By your letter of October 27, 1972, you request review of the dis-
allowance of certain amounts included in your supplemental bill No.
35060, dated March 21, 1972, for $684.15 for the transportation of elec-
trical instruments from College Point, New York, to White Sands,
New Mexico, under Government bill of lading D-5546937, dated Au-
gust 7, 1969. By certificate of settlement dated October 16, 1972, TK:-
948455, you were allowed $97 of the $684.15 claimed on vour March 21,
1972, supplemental bill, the balance of the amount $387.15 being dis-
allowed. Despite the fact that only $587.15 of your supplemental bill
was disallowed, you claim a balance of $671.15 is due you. A supple-
mental bill for $671.15 was enclosed with your letter of October 27,
1972.

For the transportation service rendered you originally claimed and
were paid $2,221.36, representing the line-haul charges of $1,487.36,
computed on the basis of 8,810 pounds as 22,400 pounds at $6.64 per
hundred pounds, which charge is not in controversy, plus a per ship-
ment charge of $30 and extra driver charges of $704. On audit of the
payment voucher in our Office lower charges were considered appli-
cable and a “Notice of Overcharge” (GAO Form 1003) dated Octo-
ber 12, 1970, was issued for $425. However, in response to your protest
dated October 26, 1970, an amended Form 1003 was issued reducing
the overcharge to $400.15, which amount was recovered by deduction
on or about November 23, 1971. At that time you had thus received a
net payment of $1,821.21 ($2,221.36 less $400.15 deducted).

Thereafter, in response to your claims for additional charges, you
were allowed on your supplemental bill of March 24, 1971, an addi-
tional transportation charge of $112 by settlement of January 21,1972,
TK-928713, which amount was credited against an overcharge on bill
number 36197. Also, as indicated, you were allowed $97 by the settle-
ment of October 16, 1972, mentioned above. The computations made
on the settlement allowing the $97 overlooked and failed to consider
that $112 was allowed as a credit by the settlement of January 21, 1972.

In your request for review you agree that the line-haul rate includes
a factor to cover one regular driver’s services, but you contend that
only the normal hours of the one regular driver, as defined in Rule 10
of your commercial tariff, are included and covered by the line-haul
rate and that overtime service in excess of the usual 8 a.m. to 5 p.m.
on weekdays and all hours worked on Saturdays, Sundays, and holi-
days must be paid for at the applicable overtime rates.

By section 217(a) of the Interstate Commerce Act, 49 U.S. Code
317(a), every common carrier by motor vehicle is required to publish
and file with the Interstate Commerce Commission tariffs setting forth
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its charges for all service in interstate or foreign commerce. By section
217(b), 49 U.S.C. 317(b), such a common carrier is prohibited from
charging, demanding, collecting or receiving a greater or less or differ-
ent compensation than the rates, fares or charges published in the
tariffs filed with the Interstate Commerce Commission, with a proviso
incorporating the provisions of section 22 of the Interstate Commerce
Act, 49 U.S.C. 22, which permits free or reduced rate transportation
for the United States.

There is no provision in Trans Country Van Lines Government
tender 1.C.C. 50 that provides for the assessment of additional service
charges or for the application of the provisions of your regular com-
mercial tariff. However, the provisions of Military Rate Tender
(MRT) I-series are incorporated by reference in Item 16. Item 170
of MRT 1-V provides for labor charges. The first paragraph of item
170 as to labor charges provides:

Covers all services for which no charges are otherwise provided in tender when
such services are requested by shipper (except in areas described below).

and names a rate of $5.75 per manhour for regular time and $7.75
per manhour for overtime.

Subsequent paragraphs contain exceptions for certain areas. Per-
tinent here among such exceptions is the provision that a rate of $8
per manhour regular time and $12 per manhour overtime will be
payable “WHEN SERVICE IS PERFORMED IN: * * * NEW
YORK: New York City and Counties of Nassau, Suffolk and West-
chester.” [Ttalic supplied.] Note 1 to Item 170 provides:

REGULAR time labor charge applies when service is performed in accordance

with Rule 10 of carriers’ tariff. OVERTIME labor charge applies when service is
performed :

Between 5:00 P.M. and 8:00 A.M., except Saturdays, Sundays and holidays.
During any hour on all official, National holidays * * *.

Rule 10 of your commercial tariff, to which you refer, applies only
as provided in Item 170, which, by the terms of the first paragraph,
applies only for services “for which no charges are otherwise pro-
vided.” You agree that the driver’s services during the hours 8 am. to
5 p.m. on weekdays are included in the line-haul rate. We find no
provision in either Government tender I.C.C. 50 or in MRT 1-V which
expressly excludes the regular driver’s overtime service from being
included in the line-haul rate, or which expressly provides charges for
the regular driver’s overtime in addition to the line-haul charges, and
we have been cited to no such provision. In the absence of such pro-
vision, there is no basis for the payment of overtime for the regular
driver in addition to the line-haul charges. Also, since the line-haul
charges provided and paid were based on a minimum weight of 22,400
pounds, while only 8,810 pounds moved, we assume such higher charges
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ave intended to cover any extra expenses involved incident to exclusive
use of the vehicle for which no specific extra charge is provided. In
addition, there is no indication on the covering bill of lading and there
is no evidence in our file that either continuous service or delivery by a
given date was requested as alleged by you.

Accordingly, we find no basis for the payment of charges in addi-
tion to the line-haul charges for overtime of the regular driver.

It appears to be your contention, also, that the shipper is obligated
to pay extra driver charges of $8 per manhour for regular time and
of $12 per manhour for overtime because the services “were engaged
in New York City.” However, a shipper is obligated to and may be
required to pay only such charges as are published in duly filed tariffs
or in special reduced rate tenders under sections 22 and 217(b) of the
Interstate Commerce Act, 49 U.S.C. 22 and 317(b). In the audit and
settlement of your supplemental bills for the subject movement,
charges for the extra driver of $5.75 per manhour regular time and
$7.75 per manhour overtime were allowed as set forth in paragraph 1
of section 170, MRT I.C.C. 1-V. The only exceptions are as set forth
in the succeeding paragraphs of item 170. The charges of $8 per man-
hour regular time and of $12 per manhour overtime, claimed by you,
apply only “WHEN SERVICE IS PERFORMED IN: # * * New
York City and Counties * * * » gpecified. No provision is made for the
higher $8 and $10 rates because the service originates in New York
City or the specified counties of New York State. While the services
were engaged in New York City (College Point), the services were
to be performed between New York to New Mexico, and (except for
the loading time) not in New York City or the specified counties.
Therefore, the labor rates for services performed in New York City
and counties specified (except as indicated in the prior sentence) are
not applicable.

You also state, on page 2 of your request for review, that you are
unable to locate any provision in which it is written that a copy of
the driver’s logs, suggested by our Transportation and Claims Division
in disallowance of your claim for additional labor charges, must ac-
company billing.

Section 54.5 of Title 4 of the Code of Federal Regulations, 4 CFR
54.5, provides:

EVIDENTIARY DATA REQUIRED. Each claim should set forth all of the
Dertinent facts and details and be supported by such cvidentiary data as will
clearly establish the liability of the United States. Bare assertions or conclusions
as to amounts due from the United States usually are not accorded formal con-
sideration, [Italic supplied.]

The tariff provides a basis for charges for each manhour of regular
and overtime additional labor performed, and the notation on the
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Government bill of lading, as follows: “Two Drivers Authorized”
establishes that extra driver service was requested, but the amount of
the service rendered is not shown. The driver’s logs are the best evidence
of the extent of the extra driver’s service, and is the best support of a
claim for such charges.

You also claim a shipment charge of $30 based on the minimum
weight applicable in the computation of the line-haul charges. The
shipment charge is provided by Item 15 of MRT I.C.C. 1-V, which
provides graduated shipment charges for different weight groups. Of
importance here are the last two groups providing a charge of $24.85
when shipment weighs 8,000 pounds to 11,999 pounds inclusive, and
$30 when shipment weighs 12,000 pounds and over. Note 1 to Item 15
provides:

The shipment charge will be applied to net weight of the shipment, as defined
in Paragraph (i) of Application of Tender.

Net weight is defined in paragraph (1) as the actual weight, including
the weight of the goods plus cartons, barrels, fiber drums, wardrobes,
crates (mirror, marble, etc.), wooden boxes (when approved by the
shipping officer) used to pack linens, books, bedding mattresses, lamp
shades, draperies, glassware, chinaware, bric-a-brac, table lamp bases,
kitchenware and other fragile articles, and the necessary packing and
filler material incident thereto, and nothing else will be included in
the net weight. The net weight of the subject shipment was 8,810
pounds. Since the shipment falls within the weight group 8,000 pounds
to 11,999 pounds, the applicable shipment charge is $24.85. There is
nothing in Item 15 which makes the shipment charge subject to the
minimum weight applicable in the computation of the line-haul
charge. See our decision to you of March 27, 1973, 52 Comp. Gen. 612.

The total applicable charges, therefore, are :

Line Haul 8,810 as 22,400 1bs. at $6.64 ewt_________ . _______. $1,487. 36
Shipment Charge__ o e 24. 85
Additional Transportation Charge___ .. __ .. __ 112, 00

Labor 2 hours at $8 per hour loading in NYC______________________ 16. 00

Extra Driver:
August 7, 1969:

1 man— 8 hours at $5.76_ . ________ ____________________ 46. 00

1 man— 2 hours at 7.7 ______________ o ___. 15.50
August 8, 1969:

1 man— 8 hours at 5.75____ .- 46. 00

1 man— 2 hours at 7.7 ___ o _____ 15.50
August 9, 1969:

1 man—10 hours at 7.75____ . ____ __ . __ 77. 50
August 10, 1969 :

1 man—10 hours at 7.75_ 77. 50

278. 00

$1,918. 21
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Also, 1nsofar as your current computation claims round the clock
(24 hours per day) labor charges for both the regular and extra driver,
we find no provision in the tenders which requires such charges except
as indicated in the above computation to be paid by the consignor or
consignee. Your company’s obligations to its drivers under contracts
with them or labor laws affecting them are not matters in which the
United States as shipper or person responsible for freight on the ship-
ment is involved.

The net charges paid or credited:

Paid originally_______ e $2, 221. 36
Setoff . __ e (400. 15)
Allowed January 21, 1972 o e 112. 00
Allowed October 16, 1972___________________________________ 97.00

$2,030. 21

You have, therefore, received an overcharge of $112. Accordingly,
the disallowance of your claim for additional charges is sustained,
and the overcharge of $112 should be refunded promptly in order to
avoxd the necessity for collection by other available means.

[ B-178362 3

Travel Expenses—Military Personnel—Escort Duty—Performed
by Non-Governmental Personnel

The wife of a Navy member on active duty who incident to travel from Lisbon,
Portugal, to the United States Air Force Base Torrejon, Spain, via Madrid,
Spain, and return, as an attendant to her husband who was unable to travel
unaccompanied, is furnished Government procured commercial air between Lis-
bon and Madrid and is provided Government quarters, may be reimbursed the
cost of travel via commercial auto from the Air Base to Madrid Airport upon a
showing of the actual expenses incurred. Payment to the wife is approved on
the basis the rationale stated for paying the expenses of individuals not em-
ployed by the United States incident to traveling as an attendant to a military
member on a temporary disability retired list, and as an attendant to a civilian
gmployee is equally applicable to a member of the uniformed services on active

uty.

To R. V. Byars, Department of the Navy, June 18, 1973:

Further reference is made to your letter of March 7, 1973, file refer-
ence FFC (RVB:c) FP (HNR) 4650 (L), with enclosures, for-
warded to this Office by endorsement of April 2, 1973, from the Per
Diem, Travel and Transportation Allowance Committee (PDTATAC
Control No. 73-15) in which you request an advance decision regard-
ing the claim of Jeanne Janise Larsen, wife of RM1 Michael K. Lar-
sen, USN, 538-40-4279, for travel performed as an escort or attendant
to her husband when it had been medically determined that the service
member should not travel unaccompanied.

The record indicates that Mrs. Larsen traveled from Lisbon, Portu-
gal, to U.S. Air Force Base Torrejon, Spain, via Madrid, Spain, and
return, as an attendant to her husband who was unable to travel unac-
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companied, in accordance with Special Orders Number 28-71 Tango
210272 dated December 9, 1971, U.S. National Support Unit, Head-
quarters of Commander Iberian Atlantic Area, Oeiras, Portugal. Mrs.
Larsen thereafter submitted a claim for her travel in accord with the
orders which directed travel by commercial air and provided that use
of Government quarters was mandatory. She was furnished Govern-
ment procured commercial air between Lisbon and Madrid at the cost
of $66.10.

You say that in the absence of specific provisions in the Joint Travel
Regulations, Volume 1 or 2, to authorize travel expenses of a non-
employee acting as escort and since you are unaware of any statutory
authority which would specifically authorize travel and transportation
allowances for a person traveling as an attendant, other than a mem-
ber or employee, the question arises concerning the legality of author-
izing such travel and whether entitlement exists under the circum-
stances described.

In decision of August 18, 1972, 52 Comp. Gen. 97 (copy enclosed)
this Office had for consideration the question whether payment might
be made to an individual not in U.S. Government employ who per-
formed travel as an attendant to a military member on the temporary
disability retired list when the member traveled for the purpose of
submitting to a mandatory physical examination and was incapable
of traveling alone. Noting that in some situations where Government
personnel are detailed to act as attendants, the resultant travel costs
usually involve two round trips between the hospital and the mem-
ber’s home, whereas the cost of only one round trip would result if
non-Government personnel were authorized to perform this function,
we held that reimbursement of the actual transportation costs of a
non-Government attendant would be authorized when the member
was incapable of traveling alone.

In the above cited decision, we referred to decision B-169917,
July 13, 1970 (copy enclosed), in which we held that reimbursement
of transportation expenses was authorized for an individual not in the
U.S. Government employ incident to travel as an attendant for a
civilian employee (the attendant’s husband) whose travel in such
circumstances was authorized.

Although the cited decisions did not involve a member of the uni-
formed forces on active duty, we are of the opinion that the rational
set forth is equally applicable to a member of the uniformed forces
on active duty so as to authorize reimbursement for actual expenses to
a non-Government employee who has performed authorized travel as
an attendant or escort for a member of the uniforme:l forces, as inci-
dent to the member’s travel, when it has been determined that the
member is incapable of traveling alone.
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Mrs. Larsen’s claim does not show that she personally paid for any
of her travel expenses, and payment of per diem allowances is not
authorized in such circumstances. However, her voucher indicates that
she traveled via commercial auto from Torrejon Air Force Base to
Madrid Airport. In accord with the foregoing, she may be reimbursed
for such transportation upon a showing of the actual expense incurred.
The voucher and supporting papers are returned herewith.

[ B-178137 ]

Military Personnel—Record Correction—Actions That May Not Be
Delegated—Changes of Material Facts or Creation of New Records
Although the Secretaries of the military departments concerned may delegate the
performance of certain ministerial duties to correct administrative errors in
members’ records, changes that involve a material fact or create a new record
require a Board for Correction of Military Records action pursuant to 10 U.8.C.
1552. Therefore, in the absence of such a proceeding, the Adjutant General of
the Army may not correct the record of a member retired as an Army Sergeant
who received a bad conduct discharge in 1949 from the Navy and shortly there-
after used the papers and name of a Marine to enlist in the Regular Army, from
which he was retired in 1960, nnder 10 U.8.C. 3914, recalled in 1965, and retired
again in 1972, also under section 3914, to evidence continued service under his
own name until the effective date of the second retirement, as such an action
would be ineffective to authorize pay and allowances, including retired pay,
for the retirement periods.

To H. C. McDaniel, Department of the Army, June 20, 1973:

Further reference is made to your letter dated February 12, 1973
(file reference FINCS-AF Peppers. Marvin F. 493 20 8620). request-
ing an advance decision as to the propriety of making payment on a
voucher in the amount of $14,508.31, in favor of Master Sergeant Mar-
vin F. Peppers, USA. Retired. SSAN 493-20-8620, representing active
duty pay and allowances for the periods December 1, 1960, to June 30,
1965, and from April 1, 1972, to November 30, 1972, and for retired
pay for the period December 1, 1972, to Jannary 31. 1973, in the cireum-
stances described. Your letter was forwarded to this Office by letter
from the Office of the Comptroller of the Army, dated February 28,
1978 (file reference DACA-FIJ-M), and has been assigned Control
Number DO-A-1183 by the Department of Defense Military Pay and
Allowance Committee.

You say that Mr. Peppers served in the United States Naval Reserve
(inactive) from April 25, 1945, to May 81, 1945, and then on active
duty in the United States Navy from June 1, 1945, to March 11, 1949,
when he was released from the Navy with a bad conduct discharge. On
October 25, 1949, Mr. Peppers. using the papers and the name of
Harold Merowitz, a former Marine, enlisted in the Regular Army. He
served in a continuous active duty status under the name of Merowitz
from that date throungh November 30, 1960, when he, as Merowitz, was
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retired for years of service, effective December 1, 1960, under the pro-
visions of 10 U.S. Code 3914. On July 1, 1965, he was recalled to active
duty as Merowitz and served on that duty until March 31, 1972, when
he was again placed on the retired list effective April1,1972.

You say that The Adjutant General of the Army, with approval of
the Secretary of the Army, has taken administrative action to void
Mr. Peppers’ retirement in 1960, under the name of Merowitz, and to
place him in the status of a Regular Army enlisted man on active duty
beyond expiration of his term of service under his own name. You also
say that it was further determined that he reenlisted in the Regular
Army on December 11, 1959, and has had continuous service from then
throngh November 30, 1972, at which time he was placed on the
United States Army Retired List effective December 1, 1972, under
the provisions of 10 7.S.C. 3914.

You express doubt as to the propriety of stating, through administra-
tive action only, that Mr. Peppers was on continuous active duty from
November 11, 1959, through November 30, 1972, when in actuality he
did not serve on active duty in his own name or that of Merowitz dur-
ing the periods December 1, 1960, through June 30, 1965, and April 1,
1972, through November 30, 1972. In this regard, you say that although
the subject of the memorandum of November 6 1972, from The Ad-
jutant General to the Secretary of the Army shows “Correction of
Military Records” in Mr. Peppers’ case, it has been reported to you that
the matter was never submitted to the Army Board for Correction
of Military Records for action under the provisions of 10 U.S.C. 1552.

On the basis of the above, you ask the following questions:

a. Is member entitled to active duty pay and allowances, less prior overpay-
ments, retired pay payments and compensation received from civilian occupa-
tion, if any, for the period 1 December 1960 through 30 June 1965 and from 1
April 1972 through 30 November 19727

b. Is member entitled to retired pay effective 1 December 1972? If so, may pay-
ment be made as a Master Sergeant (II-8) with over 26 years service, as certified
on the attached DA Form 3713, dated 21 November 19727

The provisions of law relating to the correction of the military or
naval records of members of the uniformed services are derived from
section 207 of the Legislative Reorganization Act of 1946, 60 Stat. 812,
837, as amended by the act of October 25, 1951, Public Law 220, 65
Stat. 655, and is presently codified as 10 U.S.C. 1552. Subsection 1552
(a) of that section provides that:

The Secretary of a military department, under procedures established by him
and approved by the Secretary of Defense, and acting through boards of civilians
of the executive part of that military department, may correct any military
record of that department when he considers it necessary to correct an error or
remove an injustice. ® * ¢ a correction under this section is final and conclusive
on all officers of the United States.

524-843 0—74—4%
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In our decision dated December 23, 1952, 32 Comp. Gen. 294, we
took the position that the statute authorizing correction of military or
naval records does not authorize the Secretary to confirm or to vali-
date illegal actions but does authorize him, acting through “boards of
civilian officers or employees,” to correct military records, authorizing
payment only on that basis.

In the case of Francis J. Proper v. United States, 139 Ct. Cl. 511
(1957), 1t was argued that under the provisions of section 207 of the
1946 Legislative Reorganization Act and its amendments, the Secretary
of the Army did not need to act throngh a civilian board; that the
recommendations of the Correction Board were merely advisory and
that the Secretary was free to accept and act favorably on those find-
ings and recommendations or to ignore them, as he saw fit. The court,
citing 32 Comp. Gen. 294 (1952), concluded in the Proper case that,

Such an interpretation of section 207 makes the words “acting through boards
of civilian officers or employees” superfluous. Neither the act itself nor its legis-
lative history warrants such an interpretation. Since the errors or injustice
which might reqnire correction were originally made hy the military, Congress

made it manifest that the correction of those errors and injnstices was to be in
the hands of civilians.

In the case of Jack M. Hertzog v. United States, 167 Ct. Cl. 377
(1964), which upheld the position taken in the Proper case, the court
expressed the view that the legislation authorizing the correction of
military or naval records requires that the Secretaries of the services
concerned act, if at all, through “boards of civilians” in the matter of
deciding whether or not a service member’s military record should be
corrected.

The memorandum to the Secretavy of the Army from The Adjutant
General dated November 6, 1972, referred to in your submission, con-
cerns Sergeant Peppers’ request for correction of his military records
and provides in pertinent part as follows:

2. It has been determined that Sergeant Peppers fraudulently obtained retire-
ment on 1 December 1960 by using the service of Harold Merowitz ; therefore, his
retirement is void. Subsequently, he was recalled to active duty for a period of
6 years and 9 months. His status is now that of a Regular Army enlisted member
on active duty beyond expiration of his term of service, with 21 years, 7 months
and 1 day of service which he actually performed himself.

3. It is noted that Sergeant Peppers’ bad conduct discharge from the Navy
was based on an unauthorized absence of only 6 days and 2 hours which ocenrred
when he was only 22 years of age. Subsequently. he has served 17 years, 10
months and 6 days of honorable service in the Army : attained the rank of Master
Sergeant, and has been the recipient of various awards and commendations.

4. In view of the above. it is proposed to effect Sergeant Peppers’ retirement at

the earliest practicable date. Immediately on retirement, his case will be referred
to the Comptroller of the Army for any necessary adjustments of his pay status.

We recognize that the Secretaries of the military departments
concerned may perform or delegate the performance of certain ministe-
rial duties with regard to a service member’s military or naval records
under authority inherent in their positions, in order to correct certain
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administrative errors which from time to time arise regardless of the
care taken to insure the accuracy of such records. However, we are
unaware of any authority in law or regulation, nor has any been cited
in either your submission or in the enclosures, whereby the Sccretary
of the Army acting through the Office of The Adjutant General may
make any changes in an individual’s Army record that would result
in a change of material fact or the creation of a new record, in the
absence of a proceeding before the Army Board for Correction of
Military Records.

As the record indicates, Mr. Peppers’ enlistment in the Army and
his retirement therefrom in 1960 were both fraudulently obtained. In
this light and since it appears that the purported changes would have
the effect of placing him in an active duty pay status for a period of
over 5 years when in fact he performed no active duty because of being
on the retired list, it is our view that the purported record changes
constitute a change of material fact which we believe is for considera-
tion by the Army Board for Correction of Military Records under 10
U.S.C. 1552.

Accordingly, in the absence of Correction Board action in Mr. Pep-
pers’ case, the correction action taken by The Adjutant General
is ineffective to authorize pay and allowances, including retired pay for
the periods in question.

Your questions are answered in the negative. Should the Army Board
for Correction of Military Records act favorably on any request for
correction that may be presented by Mr. Peppers, and should you have
any further questions concerning this matter, it may be submitted here
for resolution.

[ B-178414 ]

Contracits—Specifications—Site Visits

The failure of the low bidder to attend the prebid site inspection required by an
invitation for the manufacture and installation of a Thermal Shock Chamber
that provided “in no event will a failure to inspect the site constitute grounds
for withdrawal of a bid after opening or for a claim after award of the contract,”
does not require rejection of the low bid on the basis acceptance of the bid would
be prejudicfal to other bidders as the purpose of the site visit provisions of the
invitation was to warn bidders that site conditions would affect the cost of per-
formance and that a bidder assumed the risk of any cost of performance due to
observable site couditions. as well as to provide for the Govermment’s acceptance
notwithstanding the bidder’s failure to inspect—an acceptance which would ef-
fectively bind the bidder to perform in accordance with the advertised terms and
specifications—and to protect the Government against bid withdrawal or claim
after contract award.

To the Environmental Tectonics Corporation, June 20, 1973:

This is in reply to your telefax message dated April 10, 1973, and
letter dated May 24, 1973, protesting the award of a contract to the



956 DECISIONS OF THE COMPTROLLER GENERAL [52

low bidder, Tenney Engineering, Inc. (Tenney), under invitation for
bids DA AA21-73-B-0280, issued at Picatinny Arsenal, Dover, New
Jersey, for the manufacture and installation of a Thermal Shock
Chamber in accordance with specifications.

Essentially, it is your position that Tenney’s failure to attend the
“required” prebid site inspection rendered its bid nonresponsive. You
state that to hold otherwise prejudices other bidders and would not
permit all bidders to compete on a common basis.

The provisions in the invitation concerning site inspection are in-
cluded in Section C, Instructions, Conditions, and Notices to Of-
ferors at page 11 and in Section F, Description/Specifications at page
32, paragraph 11.6, as follows:

SITE VISIT (1967 APR)

Bidders are urged and expected to inspect the site where services are to be
performed and to satisfy themselves as to all general and local conditions that
may affect the cost of performance of the contract, to the extent such information
is reasonably obtainable. In no event will a failure to inspect the site coustitute
grounds for withdrawal of a bid after opening or for a claim after award of the

contract.
* ® ° * * L ] L ] *

11.6 Prospective contractors are required to inspect the site prior to bidding as
special rigging hookup and carpentry is required to install the chamber.

You have taken the position that Tenney’s bid is nonresponsive
since prospective contractors were “required,” “urged” and “expected”
to attend site inspection, and since site conditions apparent at time
of inspection could well affect price and quality.

Under formal advertising procedures for Government contracts,
it is an established rule that a bid, to be acceptable, must be responsive
as submitted, that is, it must conform to all material requirements
of the advertised terms and specifications. 10 U.S. Code 2305 (c). The
‘Government’s acceptance of such a bid effectively binds the bidder to
perform in accordance with the advertised terms and specifications.
42 Comp. Gen. 502 (1963).

In our opinion the purpose and the effect to be given to the above-
quoted provisions regarding the site visit are obvious. By including
these provisions the Government sought to warn bidders that site
conditions could affect the cost of performance of the contract and in
the event a bidder failed to inspect the site, the Government sought
to protect itself against the necessity of permitting withdrawal of
such bid after opening or against a claim after award of the contract.
We therefore believe it is clear that bidders were to assume the risk
of any costs of performance due to observable site conditions and that
the Government intended to consider a bid for acceptance notwith-
standing a bidder’s failure to inspect the site. In view thereof, we must
conclude that by submitting its bid under such conditions, Tenney
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knowingly committed itself to manufacture and install the chamber
at its bid price and to assume the risk of any unanticipated increased
costs due to observable site conditions, a basis common to all partici-
pating bidders irrespective of nonattendance at site inspection. See
1 Comp. Gen. 321 (1921).

We have also noted your contention that “other bidders were preju-
diced and very likely dissuaded from bidding because site visit was
clearly stipulated, as not to do so would be cause for rejection of their
bid.” In this connection, there is no provision in the solicitation to the
effect that failure to attend the site inspection would be cause for bid
rejection, and for the reasons stated above we believe the contrary is
in fact the case. Moreover, your argument that other bidders may have
been dissuaded from bidding because of the site inspection provisions
is entirely speculative and in any event unpersuasive since we have
concluded that all bidders were bidding on the common basis of meet-
ing the specification requirements irrespective of attendance.

Accordingly, your protest must be denied.

[ B-177610 ]

Property—Public—Space Assignment—Charge Assessment

vnere the General Services Administration (GSA) cannot establish Standard
Level User Charges (SLUC) for space and services furnished pursuant to the
Public Buildings Amendments of 1972 on the basis of commercial rates, the GSA
Administrator has broad discretion under the act to assess charges and may
assign concessions for blind stands and Federal Credit Unions, with the concur-
rence of occupying agencies, and this space together with joint use space and
parking facilities may be considered to establish user charges, and the cost of
concessions for cafeterias, beauty parlors, etc.,, may be charged the occupying
agencies on a pro rata reasonable basis. Under its authority to assign and re-
assign space in Government owned and leased buildings, GSA may assess SLUC
rates in buildings occupied by permit from another agency, reimbursing the con-
trolling agency; may charge for congressional district offices; and may out-
lease sites until needed for construction at fair rental value.

To the Acting Admlmstrator, General Services Administration,

June 21, 1973:

Reference is made to your letter of December 6, 1972, concerning
proposed user charges to be assessed for use of space and services con-
trolled by the General Services Administration pursuant to the Pub-
iic Buildings Amendments of 1972.

The Public Buildings Amendments of 1972 (Act), approved June 6,
1972, Public Law 92-313, 86 Stat. 219, amended both the Public Build-
ings Act of 1959, as amended, 40 U.S. Code 601, et seq., and the Fed-
eral Property and Administrative Services Act of 1949, 63 Stat. 277,
as amended, 40 U.S.C. 471, ¢t seq., to provide for the financing, acqui-
sition, construction, alteration, maintenance, operation and protec-
tion of public buildings.



958 DECISIONS OF THE COMPTROLLER GENERAL (52

One of the major purposes of the act was the establishment under
section 3 thereof of a fund (Federal Buildings Fund) to finance real
property management and related activities of the General Services
Administration (GS.\). Among revenues and collections to be depos-
ited into the fund are user charges to be made to GSA pursuant to
section 4. Section 4 amends section 210 of the Federal Property and
Administrative Services Act of 1949, as amended (Property Act), 40
U.8.C. 490, by adding new subsections (j) and (k) as follows:

(j) The Administrator is authorized and directed to charge anyone furnished
services, space, quarters, maintenance, repair, or other facilities (hereinafter
referred to as space and services), at rates to be determined by the Administra-
tor from time to time and provided for in regulations issued by him. Such rates
and charges shall approximate commercial charges for comparable space and
services, except that with respect to thiose buildings for which the Administrator
of General Services is responsible for alterations only (as the term *“‘alter” is
defined in section 13(5) of the Public Buildings Act of 1959 (73 Stat. 479), as
amended (40 U.S.C. 612(5)), the rates charged the occupant for such services
shall be fixed by the Administrator so as to recover only the approximate appli-
cable cost incurred by him in providing such alterations. The Administrator may
exempt anyone from the charges required by this subsection if he determines
that such charges would be infeasible or impractical. To the extent any such
exemption is granted, appropriations to the General Services Administration are
authorized to reimburse the fund for any loss of revenue.

(k) Any executive agency, other than the General Services Administration,
which provides to anyone space and services set forth in subsection (j) of this
section, is authorized to charge the occupant for such space and services at rates
approved by thie Administrator. Moneys derived by such executive agency from
such rates or fees shall be credited to the appropriation or fund initially charged
for providing the service, except that amounts which are in excess of actual
operating and maintenance costs of providing the service shall be credited to
miscellaneous receipts unless otherwise authorized by law.

The provisions of section 4 become effective under section 11 of the
act when determined by the Administrator of General Services but no
later than the beginning of fiscal year 1975. Also, under section 7 the
rates established pursuant to section 4 must be approved by the Direc-
tor of the Office of Management and Budget (OMB), and the regula-
tions 1ssued must be coordinated with OMB.

You state that since enactment of Public Law 92-313 a task force
within GSA has initiated studies to determine the alternatives avail-
able for implementing the user charges to be assessed for use of GSA
controlled space and services. The charges, designated as Standard
Level User Charges (SLUC), in accordance with the act will approxi-
mate commercial charges for comparable space and services. It is ex-
plained that, as a general rule, the user rate, based upon commercial
charges, will cover the value of the space itself plus cleaning, utilities,
operation and maintenance of elevators and electric heating, air-
conditioning, ventilating, refrigeration, plumbing and sewage systems,
repairs and maintenance, including approaches, sidewalks and roads;
the furnishing and maintenance of building equipment such as direc-
tory and bulletin boards, electrical outlets, door keys, and window
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shades or venetian blinds; and overhead (i.e., the total cost of GSA’s
Public Buildings Service (PBS), including space occupied by PBS,
except costs covered by reimbursements). It is stated that the list isnot
intended to be all inclusive, but to illustrate that the SLUC charge is
to include services normally provided by private building owners in
rental agreements.

It is explained, however, that in many cases—

* * % it is not always possible to make comparisons to commercial practices. For
example, in many instances, the building is occupied totally by the Federal
Goverminent and auxiliary services must be provided which are not usually
provided in private commercial buildings. In fulfilling its responsibility for the
operation of public buildings, GSA has an allied responsibility in many cases to
arrange for food and other essential services which may not be conveniently
available from commercial sources and which are required for the health, comfort,
or efficiency of Government employees while on duty. In addition, many public
buildings include so-called joint use space such as auditorinms and conference
rooms which are available for use by all tenants occupying the building.

The space occupied by concessionaires in our buildings would, in many instances
under commercial practices, be leased for a different use, since the concessionaire
could not maintain a profitable operation if required to pay the full commercial
value of the space. However, the overall benefit to the Government in terms of the
health, comfort or efficiency of the employee in such cases requires that the serv-
ices rendered by concessionaires continue in the interests of the Government and,
moreover, that the prices to Government employees for such services be kept as
low as possible. GSA’s authority for arranging concessions has long been recog-
nized as inherent in its general authority under section 210 of the Property Act,
40 U.S.C. 490, for the maintenance and operation of public buildings. With re-
spect to blind stands and Federal Credit Unions. the authority is specifically
provided for under the Randolph-Sheppard Act, 20 U.S.C. 107, and the Federal
Credit Union Act, 12 U.S.C. 1752, respectively.

It is stated in your letter that the task force referred to above is in
the process of preparing its initial draft of regulations to be submitted
to OMB and, in view of the broad language of new subsection 210(j)
of the Property Act, is considering various alternatives. Prior to final
consideration of the regulations, and to assure that as many options as
possible are open to GSA and OMB, you ask whether we consider any
of the alternatives hereinafter set forth as being contrary to the act, or
otherwise beyond the authority of the Administrator of GSA.

The first of the alternatives presented for consideration involves the
space occupied by concessionaires as discussed above. Those alterna-
tives are set forth and explained in your letter as follows—

The task force is inclined toward the view that concession space and joint use
space be assigned for purposes of assessment of the SLUC rate to the occupying
agency or agencies of the building. This is consistent with the concept that agency

budgets reflect all agency costs since the need for such space was generated by the
employees of the agency or the agency itself.

Concession contracts awarded by GSA consist generally of the following three
categories: (1) blind stands operated in public buildings pursuant to the Ran-
dolph-Sheppard Act, supra, (2) Federal Credit Unions, which are private co-
operative associations formed by Government employees pursuant to the Federal
Credit Union Act, supra,; and (38) other concessions such as barbershops, beauty
parlors, dry cleaning and laundry facilities, and cafeterias. The Federal Credit
Union Act specifically permits the allotment to the credit unions of space in
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Federal buildings without charge for rent or services. 12 U.8.C. 1770. * # * [IHow-
ever] our General Counsel has interpreted new subsection 210(j) of the Property
Act as being controlling in this regard and, therefore, agencies whose enmployees
are serviced by such credit unions may, in our opinion, be charged for space oc-
cupied by them.

With respect to concessions which support or service employees of more than one
agency, as is usually the case in multi-tenant Government-owned buildings, the
cost of such space would be charged pro rata between the occupying agencies on a
reasonable basis.

There are, however, two additional alternatives othier than charging all the con-
cessionaires, including credit unions and blind stands, the commercial value of the
space. One would be a determination by the Administrator that to charge the
full SLUC would not be feasible nor practicable in cases where the full SLUC, if
charged, would make it impossible for the concessionaire to continue business or
result in unreasonable prices to Government employees for essential services. In
such cases, a reduced SLUC could be charged, as we believe that the Adminis-
trator's authority to exempt from the SLUC includes the authority to charge
less than the full SLUC. Following such a determination and charging the con-
cessionaire a substantially reduced rate, or nothing, GSA could request appropri-
ations to cover the difference between the rate and the amounts paid * * *,

The second alternative would be to take all concession space in GSA controlled
bhuildings and include the cost thereof to the SLUC on a uniform basis. We have
considerable doubts as to our authority to do so since the SLUC should reflect only
costs for services normally provided in commercial rental agreements.

We have been informally advised that GSA does not now anticipate
using this last-mentioned alternative. Also, it is understood that GSA
does not contemplate directly charging anv Federal credit unions for
space occupied by them. Accordingly, we shall not give consideration
to cither of these alternatives at this time.

The second area on which several alternatives are set out concerns
the manner in which the SLUC rate is proposed to be applied to park-
ing areas in and around federally owned or leased buildings. Concern-
ing such matter you state that-—

GSA, rather than assign parking spaces directly to agencies for its use. could
assign such space directly to individual Federal employees or to a private park-
ing firm which would rent the space to employees. Under each alternative, the
SLUC will be assessed. The present GSA policy is to allot parking spaces to
agencies for assignment to its employees unless the agency requests GSA to
assign spaces at a particular facility. We believe each of the alternatives, in-
cluding charging of employees for parking, would be permitted by new section
210(j) of the Property Act. The task force believes, consistent with the concept
that agency budgets should reflect all program costs for space, that the alternative
of assigning the space directly to the agency is the most desirable.

Generally, we believe that in applying SLUC, the alternative which permits an
agency budget to reflect actual costs (i.e., SLUC through GSA) is the most
appropriate. The value of such an approach was reflected in House Report
92-989, accompanying H.R. 10488. 92d Congress, a prior version of the enacted
legislation. In that report the Committee on Public Works stated that “* # *
a building fund to finance the acquisition. construction. alteration. mainfenance,
operation and protection of all public buildings is the logical mechanism for
one-time project funding ¢ * *” Furthermore. with reference to the means of
financing the Federal Building Fund. the Committee said. “When the fund pro-
posed is implemented. each agency would have to budeet for its space needs. just
as it now budgets for its personnel. travel and administrative costs. Making
agencies accountable for the space they use shou'd result in more efficient space
utilization by agencies.”
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Concerning the above-discussed matters, in view of the broad au-
thority contained in new subsections 210(j) and 210(k) of the Prop-
erty Act, and considering the provisions of 602(c) of such act, we
agree that the Administrator has wide discretionary powers consistent
with the purposes of the statute, in the manner of defining and charg-
ing for space occupied by Federal agencies and others, including re-
lated space such as building lobby areas, elevator areas, restrooms, etc.
We believe that charges for space based on any one of the alternatives
set forth above (but not considering the last mentioned alternative
relating to concession space) are consistent with the Public Buildings
Amendments of 1972 and properly may be adopted by GSA.

We assume, however, that GSA would not place concessionaires
(other than blind stands and Federal Credit Unions) in space in
Federal buildings or in leased buildings under GSA control without
consulting the tenant agency or agencies, or without the tenant agency
or agencies requesting for its employees the services to be provided by
the concessionaire. Further, the availability of an agency’s appropria-
tion to pay rent for concessionaire-occupied space would depend upon
the manner in which the funds were budgeted and appropriated and
on whether the concessionaire services were necessary for the health
or efficiency of the agency’s employees while on duty.

You next raise a question as to the particular categories of space for
the use of which GSA has authority under section 4 of the act to
charge agencies.

Concerning such matter you state that—

* * * GSA has authority to assign and reassign space, with certain exceptions,
in all Government owned and leased buildings by virtue of section 210(e) of the
Property Act (40 U.S.C. 490(e)), Reorganization Plan No. 18, effective July 1,
1950, 15 F.R. 3177, 64 Stat. 1270; 40 U.S.C. 285; and Executive Order 11512,
dated February 27, 1970. 35 F.R. 3979. The exceptions to this authority are set

forth in section 1 of Reorganization Plan No. 18 and subsection 210(d) of the
Property Act.

We believe that generally new section 210(j) is intended to encompass all space
over which GSA has space assignment authority. In several instances, GSA
assigns space in buildings to which a right of occupancy has been granted by
permit from another Federal agency. A typical example of this is four buildings
located at Fort Wingate Army Depot. Gallup, New Mexico, which are under the
custody and control of the Department of Defense, and occupied by the Depart-
ment of the Interior. It is our intention to assess the SLUC for use of such space
and to reimburse the controlling agency the amount charged GSA, if any, for
use of the space. It is pointed out, in this regard, the new subsection 210(k) au-
thorizes other agencies to charge for such space at rates approved by the
Administrator.

Concurrent with the activation of the U.S. Postal Service on July 1. 1971, GSA
assumed sole responsibility for the support of congressional state and district
offices wherever located. Public Law 92-184, approved December 5, 1971, entitled
each U.S. Senator to office space suitable for his official use at not more than
three places designated by him in the state he represents. Order No. 1, revised
February 29. 1972, by the Committee on House Administration under the author-
ity of Honse Resolution 457. adopted by the House of Representatives on July 21,
1971, entitles each member of the House of Representatives, the Resident Com-
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missioner of Puerto Rico, and the Delegate from the District of Columbia to
three offices within their districts. The resolution also provides that the
Sergeant at Arms shall secure office space satisfactory to the member in Federal
buildings at not more than two locations if such space is available. In view of
the mandatory provisions of amended section 210(j), as interpreted by our
General Counsel, discussed above, GSA believes that it will have no alternative,
to charge the SLUC rate for use of any space furnished.

Finally, there is discussed in your letter the outleasing of Federal
building sites made pursuant to section 210(a) (13) of the Property
Act.

In connection therewith vou state that section 210(a) (13)—

# % @ permits GSA to enter into outleases of Federal building sites and additions
to sites until they are needed for construction at their fair rental value. Since
this authority and the authority to charge the SLUC rate are contained in the
same section of the Property Act, it is clear that Congress intended that GSA
continue its present practice of outleasing Federal building sites at fair rental
value under subsection 210(a) (13). As a practical matter, we perceive no differ-
ence with respect to outleasing between fair rental value and a user rate
equivalent to “approximate commercial charges.”

Section 602 (c) of the Property Act, 40 U.S.C. 474, provides in part
that—

The authority conferred by this Act shall be in addition and paramount to

any authority conferred by any other law and shall not be subject to the pro-
visions of any law inconsistent herewith ¢ = =,

In view of such provision and those of new subsection (j) 1t seems
clear that the SLUC rate must be charged with respect to all space
under GSA control including those instances in which GSA assigns
space in buildings to which a right of occupancy has been granted
by permit from another Federal agency, unless the Administrator
determines that such charges would be infeasible or impractical.

Also, for the reasons set forth in your letter, particularly the provi-
stons of 40 U.S.C. 474, quoted above, we agree that (xSA will have no
alternative but to charge the SLUC rate for space provided for con-
gressional offices in Federal buildings. We agree also that the present
practice concerning outleases of Federal building sites at rates based
on the fair rental value properly may be continued in that we too
perceive no difference between that rate and a rate equivalent to “ap-
proximate commercial charges.”

[ B-178038

Officers and Employees—Transfers—Relocation Expenses—
Temporary Quarters—Spouse Entitled to Military Allowances

The payment of temporary quarters subsistence expenses (TQSE) to a trans-
ferred civilian employee for up to 30 days whbile he and his dependents occupy
temporary quarters, which expenses are computed on the basis of actual expenses
or a per diem percentage for each 10-day period, will not violate the probibition
against duplicate payments in paragraph (8253 of the Joint Travel Regulations
and section 8.2i of Office of Management and Budget Circular No. A-56 heeanse
his spouse as a military member on active duty receives basic allowances for
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quarters and for subsistence. The TQSE allowance is intended to lessen the
economic hardship employees face when transferred for the convenience of the
Government, whereas the permanent military allowances cover normal day-to-day
expenses for food and shelter when not provided by the Government, and being
in the nature of compensation they are not viewed as duplicating the TQSE
allowance.

To the Secretary of the Navy, June 22, 1973:

This is in reply to the lettter of your Assistant Secretary (Man-
power and Reserve Affairs) of February 1, 1973, which was transmit-
ted to this Office by letter dated February 9, 1973, from the Pef Diem,
Travel and Transportation Committee (PDTATAC Control No.
73-5).

The Assistant Secretary requests our decision as to whether pay-
ments made for temporary quarters subsistence expenses (TQSE) to
an employec would violate the prohibition against duplicate payments
as stated in paragraph C8253 of the Joint Travel Regulation (JTR)
and section 8.21 of Office of Management and Budget Circular No. A-
56, August 17, 1971, in the circumstances described below. He further
inquires as to the amount of TQSE payable in the event that such pay-
ment does not violate the prohibition in paragraph C8253, JTR.

The Assistant Secretary indicatesthat a review of permanent change
of station travel vouchers for civilian employees revealed instances
where employees with spouses who were military members on active
duty were reimbursed for TQSE during the same period that the
spouse was receiving basic allowances for quarters (BAQ) and for
subsistence (BAS). Paragraph C8253, JTR, provides in pertinent
part.: .

Temporary quarters subsistence expenses will not be allowed when they dupli-
cate, in whole or in part, payments received under other laws or regulations cov-
ering similar costs.

The provisions of paragraphs C8250-8255, JTR, in keeping with
section 8 of Circular No. A-56, provide for the payment of a TQSE
allowance to an employee for a period of up to 30 days while he and
his dependents occupy temporary quarters in connection with a trans-
fer. This allowance includes, to the extent of the maximum amount
authorized, the actual cost of meals, lodging, fees and tips incident to
meals and lodging, laundry and cleaning and pressing of clothing.
Under the controlling regulations the amount which may be reim-
bursed is the lesser of either the actual amount of allowable expenses
for each 10-day period or a stated percentage of the maximum per
diem rate authorized under paragraph C8100, JTR, which percentage
rate decreases for each 10-day period.

The TQSE allowance is one of several benefits conferred on civilian
employees of the Government by the act of July 21, 1966, Public Law
89-516, 80 Stat. 323, now 5 U.S. Code 5724a. The legislative history of



964 DECISIONS OF THE COMPTROLLER GENERAL [H2

the act of July 21, 1966, shows that its primary purpose was to lessen
the economic hardship employees must face when transferred at. the
convenience of the Government, by providing for reimbursement of
many expenses incurred by such employee which were not previously
reimbursable. See generally, S. Rept. No. 1357 on HL.R. 10607, 2d sess..
89th Clong., dated June 30, 1966.

The basic allowances for subsistence and for quarters, on the other
hand, are designed to cover the normal day-to-day expenses of meni-
bers of°the uniformed services for food and shelter when not. provided
in kind by the Government. They are permanent allowances paid under
the concept that basic pay for military members is in addition to the
furnishing of subsistence and lodging in kind or the payment of an
allowance to cover such items of expense. As such BAQ and BAS
payments are more in the nature of compensation. Further, it is clear
that these allowances are not paid to cover the additional costs incurred
when temporary lodgings are occupied incident to a change of official
station.

Therefore, we do not consider that BAQ and BAS payments re-
ceived by the spouse of a transferred civilian employee should be
viewed as duplicating a TQSE allowance which the civilian employee
may otherwise be entitled to receive incident to a permanent change
of station.

The submission is answered accordingly.

[ B-178574 ]

Departments and Establishments—Services Between—Disputes—
General Accounting Office Settlement

The Air Force vouchers submitted by the Army Finance Center pursuant to 7
GAO 8.4(c). which provides for the submission of a disputed interagency hill for
goods or services to GAO for settlement, will be considered to be a request for an
advance decision. The bills submitted which cover the cost of the inadvertent
movement of comniissary goods outside the United States (U.S.) in a space-
required rather than a space-available airlift that the Military Airlift Command
refuses to cancel, may be paid from appropriated funds. for although commis-
saries are required to be self-sustaining, they are appropriated fund activities
and. furthermore, Public Law 92-204 excludes transportation costs incurred out-
side the U.S. from the cost of purchase in the operation of commissaries. Since
interagency orders are obligations upon appropriations the same as orders or
contracts with private contractors. the Army operation and maintenance appro-
priation stated on the vouchers is properly chargeable.

Post Exchanges, Ships Stores, Etc.—Transportation of Supplies—
Erroneous Transportation Request—Loss Liability

Although the pecuniary liability for the errors that led to the request for space-
required rather than space-available Military Airlift Command services to move
commissary goods outside the United States would seem to rest on the commissary
personnel making the erroneous request, there is no basis for assessing the
charges for the services on the commissary officer since his custodial relation-
ship with the Government as an accountable officer relates to property and funds,
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and there is no general authority for the assessment of charges for losses sus-
tained by the Government as a result of errors in judgment or neglect of duty by
Government personnel. Moreover, interagency reimbursement for the cost of serv-
ices performed by the billing agency pursuant to lawful authority cannot be
viewed as a “loss” to the Government in the usual sense of the word.

To Lieutenant Colonel J. R. Love, Department of the Army,

June 22, 1973:

With letter of October 31, 1972, file FINCY-AB, the Army Finance
Center forwarded here several Air Force vouchers in the total amount
of $1,159.56 under the provisions of section 8.4 of Title 7, GAO Manual
for Guidance of Federal Agencies. Section 8.4(c), relating to goods
and services furnished by one agency of the Government to another
agency on a reimbursable basis under section 601 of the Economy
Act (31 U.S. Code 686) or similar provision of law, provides that—

Accounts receivable established on the basis of bills to another Government
agency should be collected promptly. A disputed interagency bill for goods or
services, together with applicalyle documents and reports, may be submitted by
the billing agency to the Claims Division [now Transportation and Claims
Division] United States General Accounting Office * * * for settlement.

We will consider the submission as made a request for an advance
decision.

Your letter of September 19,1972 (with attachments) was submitted
with the letter of October 31. The papers show that requisitions sub-
mitted by various U.S. Military Advisory Group (MILGP) person-
nel, stationed in Paraguay and Uruguay, specified airlift of commis-
sary goods from the Canal Zone on a space-available basis only; but
it appears that some unidentified persons assigned to the U.S. Army
Forces Southern Command (USARSO) Commissary erroneously
represented to the Military Airlift Command (MAC) Headquarters,
Scott Air Force Base, Illinois, the eligibility of three shipments for
space-required airlift.

The limit by local authority for airlift of commissary goods was
space-available, but regulations in effect at the time did not provide
for space-available airlift. AFR 76-11, par. 3i. The record is clear on
these points, but the inadvertent nature of their violation encouraged
requests of MAC, by the commanders of the various procuring groups
involved, for cancellation of the airlift charges. MAC refused, and
we believe rightfully so, as also recognized by the U.S. SOUTHCOM
Legal Advisor, based on pertinent regulations cited in his memoran-
dum of November 22, 1971. A memorandum from G4 to Chief of Staff
SCARGD, dated August 30, 1972, shows that this view is shared by
the USARSO Staff Judge Advocate.

You ask whether appropriated funds may be obligated in payment
of the approved vouchers which have been prepared by the billing
agency. In the event appropriated funds are chargeable, there is a
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question of whether reimbursement should be sought from the indi-
viduals who requisitioned the goods.

Considering the questions in the order presented, we conclude that it
would not be improper to charge appropriated funds. Although com-
missaries are required generally to be operated on a self-sustaining
basis, they are appropriated fund activities. See 10 U.S.C. 4621(i).
Section 714 of the Department of Defense Appropriation Act, 1972,
Public Law 92-204, 85 Stat. 716, 729 (as well as various previous acts),
authorizes exclusion of transportation outside the United States from
the cost of purchase in the operation of commissary stores. We con-
strued this exclusion in 39 Comp. Gen. 385 (1959) to embrace carriage
from one place to another outside of the United States.

The report by the Special Subcommittee on Exchanges and Com-
missaries of the Committee on Armed Services (H.A.S.C. No. 91-77),
House of Rep., 91st Congr., 2d sess., at page 12379, discloses congres-
sional interest in distinguishing commissary costs to be supported by
funds collected from patrons, from costs supported by appropriated
funds, and refers approvingly to new Armed Services Commissary
Store Regulations. Section IV (enclosure 1) of DOD Directive 1330.17,
October 29, 1971, adheres to the aforementioned intentions. While the
policy set forth in section 714 of the appropriation act is reflected in
section 4-401, sections 4-405 and 4-405.1 provide that all transporta-
tion costs of commissary store supplies and equipment outside the
United States are costs not requiring reimbursement from funds col-
lected from commissary store patrons.

But for the absence of local authority to ship commissary goods as
space-required cargo, there appears to be no question that appropriated
funds are chargeable for the airlift services, and we believe that espe-
cially where the violation of local policy is inadvertent, payment from
appropriated funds for MAC airlift services is not objectionable.

With reference to identification of the funds chargeable, we refer
again to the memorandum of the SOUTHCOM Legal Advisor. In
paragraph 2.d. it is stated that the Department of the Army is the
Administrative Agency for USCINCSCO areas of responsibility.
Paragraph 4-3a. of AR 1-75/OPNAVINST 4900.31C/AFR 40045,
March 23, 1971, states that commissary services, among others, are ex-
penses chargeable to the military functions appropriations of the ad-
ministrative agent.

Other references point to the same conclusion. Section 686 (c) of Title
31, U.S. Code, provides that orders placed by one agency with another
are considered obligations upon appropriations the same as orders or
contracts with private contractors. Paragraph 4.A (2) of DOD Direc-
tive 7220.6 provides that orders for specific services should be recorded
as obligations against the appropriations of the ordering agency.
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There is no dispute in the record that USARSO was the responsible
administrative agent for the area; that it was the agency that ordered
the MAC airlift services; that it was responsible for determining the
eligibility of the goods for space-required airlift; and that USARSO
commissary personnel committed the manifesting error. Under these
circumstances we concur with the opinion of USSOUTHCOM in its
letter to USARSO of April 26, 1972, that appropriated funds avail-
able to USARSO should be charged with the MAC billings. Under
these circumstances we would not object to charging the Army opera-
tion and maintenance appropriation cited on the vouchers.

Pecuniary liability for the error commencing the series of events
that led to the MAC airlift charges would seem to rest, if anywhere,
on USARSO commissary personnel. However, we see no basis for as-
sessing the charges on the commissary officer since his custodial rela-
tionship with the Government as an accountable officer relates to
property or funds. In the absence of any specific regulations that
would impose liability on individuals, there is no general authority for
the assessment of charges against employees of the Government for
losses sustained by the Government as a result of errors in judgment
or neglect. See 26 Comp. Gen. 866, 868 (1947) and 25 Comp. Gen. 299,
301 (1945). Moreover, interagency reimbursement for the cost of serv-
ices performed by the billing agency pursuant to lawful authority
cannot be viewed as a “loss” to the Government in the usual sense of
the word.

Accordingly, the vouchers submitted are returned herewith, and if
otherwise proper, payment may be made on the basis indicated.

[ B-175028

Contracts—Specifications—Deviations—Informal ». Substantive—
Model Numbers

Under an invitation for bids (IFB) for numerous drill items that waived pre-
production samples for bidders whose products had been previously procured
and approved, and that required product identification by model number and
other pertinent information, the holding that the low bidder on one of the
items was nonresponsive because the letter accompanying the bid made reference
to model 754G2 and not to its catalog model 754 will no longer be followed. The au-
tomatic finding of bid nonresponsiveness was not required as the catalog model
did not deviate from the IFB requirements, and the two omitted specification
characteristics created no ambiguity. Furthermore, bid acceptance wonld obligate
the bidder to furnish a conforming drill notwithstanding the gratuitons model
designation. B-175028, April 28, 1972, overruled.

To the Acting Administrator, General Services Administration,

June 26, 1973:

As a result of an inquiry from the Chairman, Government Activities
Subcommittee of the Committee on Government Operations, Youse of
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Representatives, we have reviewed our decision B-175028, April 28,
1972, involving the protest of The Black & Decker Manufacturing
Company (B&D) against award to any other bidder of a contract for
item 6 (FSN130-889-8993 Drill) under invitation for bids (IFB)
No. FPNT 2-B5-41801-A—1-17-72, issued December 14, 1971, by the
Federal Supply Service.

Rockwell Manufacturing Company (Rockwell) was the apparent
low bidder on item 6 of the IFB. However, B&D offered lower prices
on an “all or none” basis for items 2, 3, 4, 5, 6, 12 and 13. B&D
contended that Rockwell’s bid was nonresponsive because the firm
had included an unsolicited model number in a letter accompanying
its bid, thereby rendering the bid ambiguous. We sustained the pro-
test and B&D was awarded the contract. Performance under the con-
tract hasbeen completed.

Based on a reconsideration of the record, including supplemental
information recently received, the decision of April 28 is overruled.

The pertinent facts are restated from our decision of April 28,
1972. The IFB provided for the submission of preproduction samples,

as follows:

The Government reserves the right to waive the requirements for preproduc-
tion samples as to those offerors offering a product which has been previously
procured and approved by General Services Administration under the same
specifications applicable to this procurement. Offerors offering such products are
requested to furnish with their offers information identifying the product by
citing the number, date and item of the purchase order and/or contract number
involved in such prior purchase.

Attached to Rockwell’s bid was a letter requesting waiver of the
requirement for providing preproduction samples.

The letter stated, in pertinent part:

In the event that Rockwell Mfg. Co. is awarded a contract far item 6 or item 10,

or item 13, this letter is to request a waiver of preproduction samples for the
following reason :

Item 6: FSN 5130-889-8993 Drill (RMC Model 754G2). This machine similar
to FSN 5130-293-1386 Drill now being furnished on GSA term contract
GS—008—§9548 (March 1, 1970-Thru February 29, 1972) except for filter for
suppression.
The then current Rockwell catalog lisited an RMC model 754, but not
a model 754G2. The contracting officer stated that an examination of
the operating characteristics of model 754 as set forth in the catalog
indicated no deviation from those stated in IFB specifications. How-
ever, there was no mention in the catalog reference to model 754 of two
specification requirements: (1) suppression of electromagnetic in-
terference; (2) treatment to resist fungus growth. Notwithstanding
this lack of reference to the two requirements, the contracting officer
felt that there was no ambiguity in the bid and that Rockwell was
indeed offering a drill in strict accordance with the IFB specifications.
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It was our view, however, that the bid was ambiguous because there
was no basis for determining that the model 754G2 met the specifica-
tions.

Subsequent to our April 28, 1972, decision, we were furnished the
detailed specifications governing the drill previously supplied by
Rockwell and the drill covered by the IFB. A comparison of the
specifications and the schedule description for the TFB drill with the
detailed specifications governing the drill previously supplied by
Rockwell (FSN-5130-293-1386) indicates that the specification re-
quirements for both drills are the same, except that the prior drill did
not have to be suppressed for electromagnetic interference or treated
for fungus control.

Viewed against this background, we now believe that Rockwell’s
parenthetical identification of a model number in its bid cover letter
can reasonably be viewed only as a representation that its model
754G2 conforms to the IFB specifications. The inclusion of an un-
solicited model number may create a question, but it is clear that
¢# % % the mere inclusion of numbers in a bid should not constitute
an automatic finding of nonresponsiveness and * * * our Office should
judge each case on its merits * * *.” B-170908, March 5, 1971. Further,
we should not ignore the purpose for which the bid cover letter was
written—namely, obtaining waiver of first article testing. In this
context, we believe that Rockwell equated its model 754G2 to the FSN
5130-889-8993 drill called for by the IFB. Rockwell further noted in
the letter that “this machine,” referring to both its model 754G2 and the
drill called for by the IFB, was “similar” to the previonsly furnished
drill, except for suppression of electromagnetic interference. The fair
Import of this statement is that the model 754G2 would have a filter
for suppression. The only remaining difference between the drill called
for by the IFB and the previously furnished drill was the requirement
that the former be treated to control fungus. In the circumstances,
we do not believe that the reference for preproduction waiver purposes
to the model supplied earlier without mention of fungus control may
reasonably be construed as an exception to the fungus control re-
quirement. Therefore, we conclude that acceptance of Rockwell’s bid
would have obligated it to furnish a conforming drill notwithstanding
the gratuitous model designation and the bid should have been re-
garded as responsive.

[ B-176404 ]

Housing—Military Personnel-—Construction Cost Limitations—
Waiver
Although offerors who submitted acceptable technical proposals for the con-

struction of any or all of three Bachelor Officens Quarters (BOQ) and therefore
were entitled to bid on a project or projects under the subsequent invitation for

524-848 O—74——5
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bids should have been given more detailed information concerning the application
of the per man statutory limitation imposed by section 706 of the Military Con-
struction Act of 1972, and the possibility of waiver, nevertheless the contracting
officer’'s recommendation that the limitation placed on one of the projects should
be waived for the low overall bidder who was not low on the major construction
item was not unfair to the second low bidder who should have been aware that
section 706, and the implementing paragraphs 11-110(a) and (c) of the Armed
Services Procurement Regulation provide both for limiting costs and for waiver
when the limitation is impracticable to impose.

To Gallagher, Evelius & Jones, June 26, 1973:

Reference is made to your letter of January 29, 1973, and prior
correspondence, protesting on behalf of the Knott Development Com-
pany, against the award of a contract to Urban Systems Development
Corporation for the construction of a 150 Man Bachelor Officers
Quarters (BOQ) at Aberdeen Proving Ground, Maryland, under
Schedule C of invitation for bids No. DACA31-72-B-0074, the second
step of a two-step procurement.,

The United States Army Engineer District, Baltimore, Maryland,
as the first step of the procurement, issued on November 23, 1971, Re-
quest for Technical Proposals (RFTP), Serial No. DACA31-72-R--
0003, for the design and construction of Bachelor Officers’ Quarters
(BOQ) at Aberdeen Proving Ground, Maryland, Fort Belvoir and
Fort Lee, Virginia. Separate technical proposals were invited for each
of the three projects. Those bidders who submitted acceptable tech-
nical proposals for any or all of the three projects were entitled to sub-
mit a bid for such project or projects under the subsequent invitation
for bids. Prospective offerors were advised on page TR-6 of the RFTP
as follows:

8 COST LIMITATIONS:
a. The available amount for construction of these projects is as follows :

(1) Fort Lee 300 Man BOQ_ . _________ .. ____________.___ $3, 634, 078
(2) Fort Belvoir 300 Man BOQ__________________________ 3,337,758
(3) Aberdeen Proving Ground 150 Man BOQ___.__.__.___ 1, 894, 823

The amount available for construction includes cost of BOQ structures, all utility
and site work but exclusive of the contractor’'s design. There is a statutory liini-
tation of £10,890 per man at Aberdeen Proving Ground and $11,000 per man at
Fort Lee and Fort Belvoir inside the 5-foot line, exclusive of design costs, special
foundation conditions, etc. This limitation does not apply to utilities or site work
beyond the 5-foot line.

Acceptable technical proposals for the Aberdeen Proving Ground
BOQ were received from several offerors, including Knott. On
April 27,1972, invitation for bids No. DACAS31-72-B-0074, was issued
to bidders who had submitted acceptable technical proposals under the
first step of the procurement. Bidders were to submit bid prices for
Schedule A—Fort Lee, Schedule B—Fort Belvoir, and Schedule C—
Aberdeen Proving Ground. Each of the three schedules called for sep-
arate prices for Item 1, “BOQ Structure with Utilities 5 feet beyond
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building line,” Item 2, “Design Cost, Qutside Utilities and all site work
not included in Item 1 above,” and a total price for both items.

Bids under TFB-0074 were opened on May 24, 1972. The lowest three
bids for the Aberdeen BOQ, Schedule C, were as follows:

Bidder Item 1 = Ttem 2 Total
Stauffer Construction Co.____________ 81, 633, 500 $266, 410  $1, 899, 910
Urban Systems Development Corp____ 1, 665, 552 415,715 2, 081, 268
Henry J. Knott Development Co-_.._. 1, 490, 000 600, 000 2, 090, 000

Stauffer’s bid was rejected because it failed to submit the required
bid guarantee with its bid. Urban’s price for Item 1 exceeded the statu-
tory per-man cost limitation by approximately $213, without taking
into consideration the cost of the Government supervision, inspection,
contingencies, and Government-furnished equipment. The contracting
officer advises that taking these costs into consideration, the unit cost
per man under the Urban’s bid increased to $11,903. A fter careful con-
sideration, he decided Urban’s bid price was realistic and that it was
unlikely that readvertising the project would result in lower bids. On
June 5, 1972, the contracting officer submitted to the Division Engi-
neer, North Atlantic, Corps of Engineers, a recommendation for
waiver of the statutory cost limitation for the Aberdeen BOQ.

By letter dated June 12, 1972, Knott protested any award to Urban
for the Aberdeen BOQ on the ground that Urban had submitted a
nonresponsive bid since its bid price under Item 1 revealed a cost of
$11,103 per man, a sum in excess of the statutory cost limitation of
$10,890 per man. In a letter dated June 14, 1972, the Chief, Procure-
ment and Supply Section, advised Knott that the provisions of the
REFTP concerning cost limitations were intended only as a guideline
for design purposes and could not be used for the purpose of determin-
ing the responsiveness of bids received under step IT and, further, since
the Military Construction Authorization Act of 1972, 85 Stat. 394, 10
U.S. Code 2674 note, specifically authorized the waiver of per man
statutory limits for BOQs, the Government had initiated action to ob-
tain a waiver of such statutory limits for the Aberdeen BOQs.

By letter dated June 16, 1972, Knott further protested the proposed
award and the matter was submitted to the General Counsel, Office of
the Chief of Engineers, for a decision. On June 28,1972, the General
Counsel denied Knott’s protest. On June 29, 1972, the Office of the
Chief of Engineers issued a directive, which stated that the Office of
the Assistant Secretary of Defense had granted a waiver to increase
the statutory limitation from $10,890 to $11,908 per man for the Aber-
deen project. On June 30, 1972, a contract was awarded to Urban for
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the construction of the 150-man BOQ at the Aberdeen Proving
Ground.

You contend that the action of the contracting officer in requesting,
upon Urban’s behalf, waiver of the statutory unit cost limitation on
the structure covered by Item 1 was unfair to Knott and, in effect,
changed the rules of the bidding procedure. You also maintain that
the fact that Knott was able to arrive at a reasonably competitive fig-
ure, within $10,000 of Urban’s bid without exceeding the statutory unit
cost, limitation is probative of the practicability of complying with the
statutory limitation.

Section 706 of the Military Construction Authorization Act of 1972,
approved October 27, 1971, 85 Stat. 394, 10 U.S.C. 2674, limits the
amount which may be expended for construction of BOQ to an
amount determined by applying the local construction cost index to a
basic figure of $11,000 per man. The limit for the Aberdeen BOQ was
determined to be $10,890. Section 706 further provides that the statu-
tory limit may be exceeded if the “Secretary of Defense or his designee
determines that because of special circumstances, application to such
project of the limitations on unit costs * * * is impracticable.” The
imposition of a statutory limit on unit costs and a provision for waiver
of the limit are long-established, well-recognized features of military
construction projects of the type involved here. In implementa-
tion of the provisions contained in the annual Military Construction
Authorization Acts, paragraphs 18-110(a) and (c¢) of the Armed
Services Procurement Regulation (ASPR) provide as follows:

(a) Contracts for construction shall not be awarded at a price in excess of
statutory cost limitations unless the limitations for the particular contract can be
and have been waived and shall not be awarded at a price, which, with allowances

for Government imposed contingencies and overhead, exceeds the statutory au-
thorization for the project.
* * £ ) % % £ 2

(¢) A bid or proposal containing prices within statutory cost limitations only
because snch bid or proposal is materially unbalanced shall be rejected. An un-
balanced bid or proposal is one which is based on prices significantly less than
cost for some work, and prices which are overstated for other work. A bid or
proposal containing prices that exceed applicable statutory cost limitations shall
be rejected, unless for construction of cold storage or regular (general purpose)
warehousing, barracks for enlisted personnel or bachelor officer’s quarters. and
the determination of the Assistant Secretary of Defense (Installations and
Logistics) has been obtained that the limitations on construction costs in the
annual Military Construction Aet shall not apply as impracticable. In addition,
where appropriate provision is made in the invitation for bids or requests for
proposals, separate award may be made on individual items whose price is
within or not subject to any applicable cost limitation, and those items whose
price is in excess of the limitations shall be rejected. Such a provision for sep-
arate award shall not be made unless determined to be in the best interest of the
Government.

Under paragraph (e), where the bid covers the construction of
BOQ and a determination has been obtained that the limitations on

©
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construction costs in the annual Military Construction Act shall not
apply as impracticable, the bid need not be rejected.

While paragraph 8 of the RFTP advised offerors of the unit cost
limitation for the Aberdeen BOQ, we believe that as a matter of pro-
curement policy bidders should have been given more detailed infor-
mation concerning the application of the statutory limitation and, in
particular, the possibility of a waiver. We are drawing this matter to
the attention of the Secretary of the Army for appropriate corrective
action. Nevertheless, we do not think that the procedure used by the
contracting officer in this procurement was inherently unfair to Knott
since the procedure used was clearly defined and authorized by statute
and the implementing ASPR—matters which Knott was bound to
know. Thus, although it is contended that Knott could have designed
the project at a $10,500 lower total cost by exceeding the statutory limit
under a waiver, we note that Knott was not restricted to submitting a
single design for approval. In that connection, paragraph 1.1.5, on
RFTP page TP-2, encouraged offerors to submit for approval in the
first step multiple technical proposals presenting different basic ap-
proaches. Hence, if Knott had submitted its alternate approach and
it had been determined acceptable, Knott would have been free to bid
and be considered on that basis as well.

Moreover, we can attach no significance to the fact that Knott’s bid
price on Item 1 was lower than Urban’s bid price. Urban, neverthe-
less, submitted the lowest price for construction of the entire facility.
Further, the existence of a bid which is within the statutory limit but
not low overall does not preclude a discretionary waiver of the statu-
tory limit on the grounds of impracticability. B-162173, September
29, 1967, copy enclosed.

In view of the foregoing, we must conclude that the actions of the
contracting officer in requesting a waiver of the statutory cost limita-
tion, snbsequent waiver and the award of a contract to Urban for the
Aberdeen BOQ were proper.

Accordingly, the protest is denied.

[ B-178270 ]

Pay—Retired—Annuity Elections for Dependents—Incompe-
tents—Election by Secretary Concerned

An election under the Survivor Benefit Plan (10 U.8.C. 1447-1455) on behalf of a
mentally incompetent member for the coverage of a natural person (10 U.S.C.
1448(b)) may be made by the Secretary concerned who stands in the place of the
incompetent and under 10 U.S.C. 1449 is required to make the election which in
his discretion, after careful consideration of the facts and circumstances in each
case, he believes the person would make if capable, and the Secretary must take
into consideration whether the retiree would elect to give up a substantial amount
of his retired pay for the rest of his life to provide the annuity. An insurable
interest is any pecuniary interest in the continued life of another, and no evidence
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of an insurable interest is required of a near relative, but a contract relationship
would have to be proved; only one person may be named as survivor (5 CFR
831.601) ; and the person requesting an annuity would have no preference.

To the Acting Secretary of Defense, June 26, 1973:

We refer to letter dated March 20, 1973, of the Acting Assistant
Secretary of Defense (Comptroller) requesting a decision on certain
questions which have arisen under the Survivor Benefit Plan, 10 U.S.
Code 1447-1455, concerning the circumstances under which an elec-
tion may be made on behalf of a mentally incompetent member under
the applicable insurable interest provisions in the circumstances per-
taining to a particular case set forth in Department of Defense Mili-
tary Pay and Allowances Committee Action No. 471.

There were enclosed copies of Committee Action No. 471 setting
forth and discussing the following questions :

1. Before an election is made on behalf of an incompetent member for coverage
of a natural person with an insurable interest, is evidence required of an insur-
able interest, in the form of any financial benefit derived from the retiree while
alive?

2. Is coverage limited to one person or may more than one person be covered?

3. If coverage for only one person is authorized, on what basis is that person
selected ? Must that person also be the person who requested an election on hehalf
of the retiree?

4. If coverage for more than one person is authorized, on what basis is the

cost determined and how is the annuity payable? In equal shares or in lump sumn
by one check?

Subsection 1448(b), Title 10, U.S. Code, provides as follows:

(b) A person who is not married and does not have a dependent child when he
becomes entitled to retired or retainer pay may elect to provide an annuity to
a natural person with an insurable interest in that person.

Section 1449, Title 10, U.S. Code, provides in pertinent part that :

If a person to whom section 1448 of this title applies is determined to be men-
tally incompetent by medical officers of the armed force concerned or of the
Veterans’ Administration, or by a court of competent jurisdiction, any election
described in the first sentence of subsection (a). or subsection (b), of section

1448 of this title may be made on behalf of that person by the Secretary con-
cerned. * * *

Subsection 1452(c), Title 10, U.S. Code, states that :

(c) The retired or retainer pay of a person who has elected to provide an
annuity to a person designated by him under section 1430 (a) (3) of this title shall
be reduced by 10 percent plus 5 percent for each full § years the individual desig-

nated is younger than that person. However, the total reduction may not exceed
40 percent.

Subsection 3(b) of the act of September 21, 1972, Public Law 92-
425, 86 Stat. 711, 10 U.S.C. 1447, which established the Survivor Bene-
fit Plan, provides that any person who is entitled to retired or re-
tainer pay on the effective date of this act may elect to participate in
the plan before the first anniversary of that date.

The committee action states that the married daughter of a retired
Army member who was in a nursing home following several severe
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strokes with resulting paralysis and senility requested that an election
be made on his behalf for coverage under the Survivor Benefit Plan
for herself and her sister, as natural persons with an insurable interest
in the retired member. The daughter has been appointed guardian of
her father and according to his will she and her sister are the only heirs
of his estate. A completed election form signed by the daughter in
her capacity as legal guardian, dated and postmarked January 15,
1973, was received at the Army Finance Support Agency. The retiree
died January 17, 1973.

It is stated that the retired member’s date of birth was April 11,
1893. One daughter was born August 10, 1921, and the other daughter
was born November 15, 1922. It is pointed out that the cost of a sur-
vivor annuity under 10 U.S.C. 1452(c) for the first daughter would
be $488.03 for a monthly annuity of $498.49 and the cost of an annuity
for the second daughter would be $557.74 for a monthly annuity of
$460.14. However, there would be no cost charge as the retiree’s death
occurred before February 1, 1973, the date cost would have initially
become due.

The legislative history of the act of September 21, 1972, throws
no light upon the provisions referred to above. Hence, it must be
concluded that except as to specific definitions contained in the law,
Congress intended the language used to be given the usual or literal
meaning. Any pecuniary interest in the continued life of another is
an insurable interest. It may be the result of relationship by blood
or affinity or that of debtor and creditor and is any reasonable ex-
pectation of pecuniary benefit or advantage from the continued life
of the insured (retiree). Cf. 22 Comp. Gen. 85. Generally, any near
relative would have an insurable interest in the retiree, such as spouse,
children, dependent parents. It is our view that no evidence of an
insurable interest would be required of a near relative, but that re-
lationship by contract or otherwise would require proof of an insurable
interest. Question 1 is answered accordingly.

Any person, by virtne of family, financial or other relationships,
usually has more than one person with an insurable interest in him.
Hence, the langnage of the law must be given its literal meaning, that
is to say, the phrases “a natural person,” “a person designated by him”
and “that. person” as used in the statute must be construed as meaning
that the retiree must designate the one person having an insurable
interest in him whom he wants to provide an annuity to the exclusion
of all others, having in mind that he must forego a substantial reduc-
tion in his retired pay to do so. Furthermore, the law makes no pro-
vision for computation of the cost or annuity for more than one
designated person with an insurable interest in the retiree.
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Also, it is to be noted that with respect to a civil service annuity
to a named person having an insurable interest in the employee or
member, 5 CFR 831.601 provides, in pertinent part, as follows:

(a) The right to receive annuity with survivor benefit to widow or widower
attaches to a married employee or Member retiring under any provision of
subchapter ITI of chapter 83 of title 5, United States Code, nniess he elects instead
annuity without survivor benefit. An unmnarried employee or Member in good
health retiring under any provision (except section 8337) of that smbchap-
ter may elect, instead of annuity withont snrvivor benefit, an annuity with snr-
vivor benefit to a named person having an insurable interest in him.

(b) An employee or Member may name only one natural person as snrvivor
under this option. The Commmission will not accept the designation of a con-
tingent survivor annuitant, and such a designation is a nullity,

* ® * & * % *
The above regulation precludes an employee or member from naming
more than one natural person as survivor. The legislative history of
the Survivor Benefit Plan indicates the intent was to attain com-
parability, to the extent practicable, with the survivorship plan for
retirees from the Federal civil service system.

Accordingly, question 2 is answered by saying that coverage is lim-
ited to one person and question 4 requires no answer.

Under the provisions of 10 U.S.C. 1449, the Secretary concerned
stands in the place of the mentally incompetent person and must make
the election which in his discretion, after a careful consideration of all
the facts and circumstances in each case, he believes that person would
make if he had been capable of doing so. The langnage of the law
specifically permits the Secretary to make an election to provide an
annuity under 10 U.S.C. 1448(b). However, he must consider whether
the retiree would have elected to give up a substantial amount of his
retired pay for the rest of his life to provide an annuity to a person
with an insurable interest.

In view of the answer to question 2, the Secretary in making an
election under 10 17.S.C. 1448(b) must also determine the person to
be designated. The selection of that person will depend upon the facts
and circumstances involved taking into consideration such things as
the extent of the pecuniary interest of the persons to be considered in
the continued life of the retiree, the closeness of relationship by blood
or affinity and any other facts which might have influenced the
member in electing to provide an annuity to a particular person having
an insurable interest. It is our view that the person requesting an
election on behalf of the retiree would have no special preference
to be designated to receive an annuity. Question 3 is answered
accordingly.
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[ B-172061}

Bidders—Qualifications—Administrative =~ Determinations—Pro-
priety

A determination of bidder responsibility by a contracting officer who virtually
ignored the initial preaward survey favorable to an offeror under a solicitation
for the Inspection and Repairs As Necessary (IRAN) of aireraft and relied
exclusively on unfavorable data, including a second preaward survey, without
rationalizing the basis for the rejection of the iniital preaward survey in which
he participated and concurred in the ‘“award” recommendation to the rejected
offeror although of doubtful validity, and the contracting officer. as required
by paragraph 1-900, ¢t seq. of the Armed Services Procurement Regulation,
should have resolved the inconsistencies and uncertainties in the record before
reaching a reasoned judgment of responsibility, the record does not establish
arbitrariness or capriciousness which is the prerequisite to recovering prepa-
ration costs. However, similar occurrence should be avoided in the future.

To the Acting Secretary of the Air Force, June 27, 1973:

By decision B-172061, August 24, 1971, we considered and denied a
protest against a nonresponsibility determination which precluded an
award to Lear Siegler, Inc., under a 1970 solicitation for the Inspection
and Repair as Necessary (IRAN) of C-130 aircraft. This decision was
sustained in a decision dated February 22, 1972. Both of these deci-
sions, which took into account documented reports from the Directorate
of Procurement Policy, were furnished to your department. We have
been requested by counsel for Lear Siegler to reconsider these decisions
on the basis that the determination was “arbitrary, capricious, not
supported by substantial evidence and was erroneous as a matter of
law.” If we conclude that such was the case, claim is made for proposal
preparation expenses.

Specifically, it is contended that Lear Siegler was a responsible pros-
pective contractor which had comparable aircraft maintenance experi-
ence to that contemplated by the solicitation. In order to be responsive
to this contention we requested and received comments thereon from
the Assistant Secretary of Defense (Installations and Logistics) and
the Commander, Naval Air Systems Command. We understand that
Department of Defense representatives discussed the Lear Siegler
matter with the Assistant Secretary of the Air Force (Installations
and Logistics) and his staff.

Though the Federal courts have recognized that offerors are entitled
to have their proposals considered fairly and honestly for award and
that the recovery of proposal preparation expenses is possible if it
can be shown that proposals were not so considered, arbitrariness or
capriciousness must be established as a prerequisite to recovery. Con-
timental Business Enterprises, Inc. v. United States, 452 F. 2d 1016,
196 Ct. Cl 627. The record available to us does not establish that the
standard of administrative misconduct is present here.
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We have reviewed the determination by the contracting officer that
Lear Siegler was nonresponsible for purposes of the 1970 procurement
and we believe that such determination was not fully supported by the
record before the contracting officer. Briefly, the nonresponsibility
_ determination related to (1) Lear Siegler’s lack of IRAN fixed facil-

ity experience on C-130 aircraft comparable to that required of a
prospective contractor; (2) Lear Siegler’s fixed facility experience
on a noncomparable Navy contract for Progressive Aircraft Rework
(PAR) on S-2 aircraft which was unsatisfactorily performed, and
(3) the inadequacy of Lear Siegler’s proposed key management team.
At the time of the determination, the contracting officer had before
him a comprehensive preaward survey in which he participated and
concurred, which recommended “Complete Award” to Lear Siegler. At
the same time, he had the following data for consideration: (1) a
second preaward survey which recommended no award, and (2) a man-
agement evaluation of Lear Siegler. While dated subsequent to his non-
responsibility determination, the February 20, 1971, letter from the
Deputy Chief, Weapons Systems and Major Equipment Division,
Warner Robins Air Materiel Area,served to further support his action.
That letter stated :

In summary the approximately 1,577,000 manhours of Field Team Effort shown
as C-130 experience by LSI and the PAS in no way qualifies as comparable
experience under IRAN. Satisfactory performance under Field Team Effort is
not even remotely similar to the effort required of a contractor to accomplish
IRAN in a Fixed Facility. The degree of experience, management of production
expertise required for IRAN is not or cannot be attained under Contractor
Field Team Effort. Again, the Field Team Effort is not the same skill level and
the workers may be 2500 miles from the contractor’s proposed IRAN facility.
Even if these skills were possibly available to LSI it is unlikely that he could
afford to “PCS” a total work force of about 500 people.

In making his determination of nonresponsibility, the contracting of-
ficer virtually ignored the initial preaward survey favorable to Lear
Siegler. He relied exclusively on unfavorable data, including the sec-
ond preaward survey, without rationalizing the basis for rejection of
the initial preaward survey in which he participated and conenrred in
the “award” recommendation.

We are advised by a letter dated January 31, 1973, from the Assist-
ant Secretary of Defense that Lear Siegler not only had comparable
(C-130 IRAN experience at other than a fixed facility, but that the
firm’s S-2 PAR fixed facility experience was at least comparable to
the experience required in the solicitation. Also, the fact, as indicated
in a Navy letter of November 13, 1972, that the Navy attempted to
exercise an option for additional PAR work contained in the contract
shows it was satisfied with Lear Siegler’s eventual performance even
though Lear Siegler encountered difficulties in performing the S-2
contract. We note that the option could not be exercised since a satis-
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factory price for “option’ work could not be obtained from ILear
Siegler, not because of any dissatisfaction with the firm’s contract
performance.

Practically every basis for determining Lear Siegler to be nonre-
sponsible was contrary to data in the initial favorable preaward sar-
vey. In our decision of August 24, 1971, supra, we noted that the record
before the contracting officer contained further documentation raising
a serious question as to the correctness of the conclusions of the second
preaward survey relative to commitments made by Lear Siegler to
obtain adequate facilities. As far as Lear Siegler’s performance
on the Navy S-2 contract—considered to be relevant and pertinent by
the preaward survey as to comparability—is concerned, the initial sur-
vey team’s findings on performance record states:

1. Lear Siegler has performed on more than six (6) contracts at their Mobile
Facility. All of these except the large S-2 contract for the Navy were delivered on
time and in a very satisfactory manner. One particular contract, Aircraft Engine
Test Stand overhaul, was of considerable significance and performance has been
unusually good.

2. In the initial stages of the S-2 Modification and Repair contract for the Navy
Lear Siegler became delinquent and the schedule had to be revised twice. The
contractor isolated Lear Siegler’s inadequacies relative to these delinquencies
and took positive remedial action. As a result, deliveries were on time for the
balance of the contract and the contractor managed to get the last few aireraft
out under extremely difficult conditions because these air planes had been used
for cannibalization.

3. The contractor’s performance on the S-2 aircraft was inadequate in the
work request portion. There was a definite failure to timely submit work
requests and work requests were not estimated in a manner that the Government’s
production personnel could readily verify the contractor’s man-hours and mate-
rial. The contractor has been carefully investigated concerning this inadequacy
and he has provided again positive evidence of remedial action. The Administra-
tive and Management write-np herein covers some of the contractor’s plans
as well as other write-ups in this Pre-Award Survey where definite plans have
been made to submit work requests and detailed estimates for material and
manhours timely and in accordance with the contract. As a result we are con-
vinced that Lear Siegler, Inc. will not have the same difficulties regarding work
requests on this aircraft.

4. Since Lear Sicgler has performed satisfactorily on many contracts at the
Mobile Facility and has taken positive action on certain weak arcas on their S-2
contract, performance record at this facility is satisfactory. [1talic supplied.]

The management and administration findings of the initial preaward
survey—which were signed by the contracting officer as a member of
the preaward survey team—concluded as follows:

The corporation (I.SI) has committed itself to support of the program by other
divisions as necessary. The corporation possesses extensive experience in various
phases of ("130 aircraft work (reference Attachment 4). They intend to supply
some of this talent (mainly from field team operations) as necessary to insure
timely production of aircraft under this contract, attachment 1.

It is the opinion of this team that Lear Siegler, Inc. has the necessary manage-
ment personnel in sufficient depth and experience to perform the MOD IRAN
of the C130 aireraft.

* * * *® # * ®

It is the combined opinion of this team that Lear Siegler, Inc. has the proper
management structure and procedures within its administrative area of op-
erations to effectively administer this contract should it be awarded.
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The technical capability findings of the initial preaward survey team
were as follows:

1. LSI/MSD, one of the many divisions of Lear Siegler, Inc., has a wide range
of experience in maintenance and modification type work on a number of dif-
ferent aircraft including various models of the F84, F86, F89, F100, ¥102, B26,
B57, B58, T28, 129, T33, C119, C123, C130, RB66, H21, Q-2, V-6, NG104 and CH21.
In addition LSI/MMC has just completed a contract for the Navy to perform
PAR requirements on 141 various models of S-2 series aircraft. The proposed
contractor's technical ability proved satisfactory.

2. Management personnel, both from LSI/MSD and LSI/MMC were present
for the survey and displayed a comprehensive understanding of the RFQ re-
quirements. The organizational structure, production planning, work flow se-
quence charting and availability of equipment and tooling were found to be
in detail and complete.

3. The LSI/MMC is headed up by Mr. John Henson, Facility Manager. Mr.
Henson has placed in key positions, personnel with vast experience in aircraft
overhaul programs. Resumes of experience of these key personnel are en-
closed * * *.

4, LSI/MSD has in excess of 1.5 million manhours of experience in the mainte-
nance of C130 aircraft. This maintenance was performed primarily by field
teams. Mr. Art Lenz, Vice President of LSI/MSD has committed field team
members to this proposed program as necessary to accomplish the mission (see
Attachment 2). Applications on file in the personnel department revealed that
experienced personnel are available for all phases of operations. In addition,
LSI/MMC has a planned training program to insure the further availability of
skilled personnel. An outline of this proposed program is enclosed as Attach-
ment 3. Also, the contractor’'s VOL 1 “Technical Proposal”’ submitted to WRAMA
substantiates and verifies his technical capability.

5. Based on a detailed review of the RFQ, a study of contractor’s technical
proposal, and conversations with the management group, it is the conclusion
of the undersigned that LSI/MMC has a thorough understanding of the technical
requirements for the C~130 IRAN Program and can perform the requirements of
this RFQ. Technical capability is satisfactory.

From all this data now of record we believe that the determination
of nonresponsibility is of doubtful validity. This belief further rein-
forces our recommendation of August 24,1971, to your department that
steps should be taken to insure that such a determination is carefully
made in light of all significant facts. Of course, it is particularly
important to consider the information and opinion from informed
sources available to and before the contracting officer at the time a
determination of responsibility is made. Counsel for Lear Siegler
concedes that “a Contracting Officer may obtain information from
experts in areas where he may have little or no specialized knowledge,
and that if he in good faith relies upon such information, in all
probability he cannot be held at fault in case he makes an erroneous
decision.” In this regard, a determination of responsibility is subject
to review for legal sufficiency notwithstanding the fact that the judg-
ment may have been based on information furnished by technical
personnel. See B-171407 (1), July 14, 1971, at page 5.

The provisions of paragraph 1-900, et seq., of the Armed Forces
Procurement Regulation (ASPR) dealing with responsibility de-
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terminations impose affirmative duties on contracting officers when
resolving the responsibility of a prospective contractor. Where, as
here, conflicting information on the responsibility of a prospective
contractor is a matter of record, a contracting officer has an informa-
tion-gathering duty that cannot be avoided, and this duty has a direct
relationship to the existence of reasonable doubts as to capacity. See
50 Comp. (Fen. 281,289 (1970). Incident to this duty is a correlative re-
sponsibility to resolve for the record inconsistencies and uncertainties
before reaching a reasoned judgment of responsibility.

There are enclosed copies of our decisions of August 24, 1971, and
February 22, 1972, together with a copy of our transmittal letter to your
department of August 24. Also, enclosed are copies of the reports
from the Departments of Defense and Navy.

We recommend that the circumstances of this nonresponsibility
determination be brought to the attention of procurement personnel
to minimize future similar occurrences.

[ B-175723 3

Contracts—Negotiation—Evaluation Factors—Factors Other Than
Price—Rule

In the procurement under a request for quotations of technical services in sup-
port of a Tactical Air Control and Defense Systems Interface Program on a
cost-plus-a-fixed-fee basis, which because the services were previously furnished
on a sole-source basis provided for a three-month indoctrination period for any
non-incumbent selected for award, the recommendation of the Procurement Ad-
visory Committee, accepted by the contracting officer, that the incuinbent was the
best qualified on the basis of technical capabilities and competence, although not
the lowest offeror, evidences no unreasonableness or favoritism, for even after
applying the Indoctrination Learning Adjustment factor the incumbent rated
higher, and it was proper under negotiation procedures to consider factors other
than price and to use a point system that included, in addition to price, per-
sonnel, experience, technical approach, etc., as an evaluation technique.

To the Comtre Corporation, June 28, 1973:

Reference is made to your telefax dated April 17, 1972, and subse-
quent correspondence, protesting the award of a contract to System
Development Corporation (SDC) under request for quotations (RFQ)
F19628-72-Q-0015, issued at Hanscom Field, Massachusetts.

The RFQ, issued on December 1, 1971, was for the procurement of
technical services in support of the Tactical Air Control Systems/
Tactical Air Defense Systems (TACS/TADS) Interface Program
on a cost-plus-a-fixed-fee basis. Prior to the present procurement these
services had been furnished by SDC under contracts awarded on a
sole-source basis. Because of this, the Statement of Work in the present
RFQ was revised to provide a 3-month indoctrination period begin-
ning on February 1, 1972, and ending on April 30, 1972, for any non-
incumbent who might be selected for award. During the indoctrina-
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tion period contractor personnel would work with the incumbent
contractor to observe tasks being performed and learn about the pro-
gram.

The subject RFQ, as amended, contained the following pertinent
provisions:

2.b. The offeror is advised that background information related to the level
of technical support utilized by the 485L Program Office for accomplishment
of TACS/TADS tasks during the period 1 Aug 71 thru 30 Apr 72 will average
ten to fourteen (10-14) man-months/month of incumbent’s professional labor
and two (2) man-months/month of MITRE Corporation Members of the
Technical Staff (MTS).* # *,

c. An estimate of 800 M/M is provided and was furnished by the MITRE
Corporation based on MITRE experience, capabilities and corporate struc-
ture. The estimate was based on 18-22 M/M per month for the effort under
Line Item 0001.

d. Nothing contained herein should inhibit the contractor from proposing his
own approach and level of effort to accomplishing the tasks outlined in the
Statement of Work.

3. EVALUATION FACTORS

1. All offerors’ technical proposals will be evaluated in accordance with the fol-
lowing technical evaluation factors which are listed in the order of greatest to
least importance. These factors will be given paramount consideration in the
awarding of any resultant contract.

a. Understanding of the problem. The offeror has shown that he fully un-
derstands the complexity, uniqueness and other pertinent characteristies of
each task to De performed and how each relates to the overall effort. This
standard of judgment is somewhat related to ‘“soundness of approach” and
“level of effort.”

h. Soundness of Approach. The offeror has explained how he will perform
the tasks or groups of tasks, justified technically his approach, and indicated
the probability of success.

c. Compliance with Requirements. The offeror has set forth how he will
comply with the Statement of Work and the Request for quotation in a clear,
complete, and coherent manner. Only those proposed deviations which are of
benefit to the Government or do not prejudice the success of the Program
will be considered acceptable.

d. Level-of-Effort. This factor includes a proper balance of engineers, tech-
niciang, and administrative personnel. The numbers, skills, and skill levels of
the personnel to perform the tasks or group of tasks are set forth to support
his proper balance of manning.

e. Credibility. The facts or other evidence in the quotation support the
offeror’s statements.

2. Other factors to be considered in determining final gualifications of the offer-
ors are:
a. Corporate Experience
(1) Experience in related work.
(2) Past performance in related work.
b. Individual qualifications and experience of personnel proposed.
¢. Technical Qrganization and proposed project management structure.
d. Cost.

The solicitation was sent to 45 potential offerors, including the in-
cumbent, SDC, and 5 offerors responded. The five proposals were
evaluated by an Air Force technical team and scored on technical
merit in descending order as follows:
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Pirm B o e 51.6
¥Firm C______ 49.5
Firm A (Comtre) e 40. 7

According to the Air Force, the total man-months (M/M) proposed
by the above firms were as follows:

Firm A (Comtre) o e 967
FomB_ o 616
Firm C_ 759
Firm D________ 873
Firm E (8DC) 583
On March 9, 1972, best and final offers were received, and they were as
follows: Miltion
Firm A (Comtre) _ . e $2. 254
Firm B 1. 333
PFirm G e 2.412
Firm Do o 2.127
Firm B (SDC) o e 1. 397

The Procurement Advisory Committee (PAC) recommended to the
contracting officer that award be made to SDC on the basis of its tech-
nical capabilities and competence, although another firm, which was
less qualified technically, had submitted a lower offer.

By letter of April 17, 1972, you protested to this Office, alleging that
“the level of effort proposed by SDC is significantly below the Gov-
ernment estimate provided and és therefore not responsive to require-
ments, and/or the Government significantly revised its assessment of
the level of effort necessary to meet requirements and failed to notify
all qualified bidders.” It is Air Force’s position that the estimate by
MITRE (see paragraph 2c quoted above) was purely a rough estimate
and not a minimum and that this should be clear from the language of
paragraph 2d, also quoted above.

In your letter of June 15, 1972, you point out that at a debriefing on
April 27, 1972, specific evaluation facts were presented that were in
direct conflict with the above. You state that you were advised at the
debriefing that Comtre had scored at least 70 points whereas the tech-
nical score indicated above was only 40.7 which you seem to feel does
not qualify you technically. As a result you appear to be of the view
that not only your firm, but none of the nonincumbents who scored less
than 70, should have been asked to negotiate a best and final offer.

You also point out that in its original proposal the total M/M pro-
posed by Comtre was 836 M/M, which was reduced to 822 M/M on
your final proposal, rather than 967. You say that subparagraphs 2b
and 2¢, quoted above, of the RFQ were furnished as guidance to pros-
pective offerors and were misleading. You state that the failure of the
RFQ to specify a required level of effort not only provided a loophole
that could be taken advantage of by SDC as a result of its intimate
knowledge of the program, but the PAC could also disqualify any
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offeror who was close to SDC in level of effort, even if such offeror was
lower in price, i.e., any level of effort by SDC could be justified by
the PAC due to SDC’s incumbency but a similar offer by a competitor
could be rejected because of risk.

You further state that there was certainly nothing in the stated re-
quirements which indicated that only the incumbent could perform
without risk and that the indoctrination period would have removed
any nonincumbent risk factors. Therefore, you state that risk cannot
legitimately be used as a justification for selecting the incumbent over
a lower bidder and that the award should have been based on a man-
month cost with the amount of labor desired in each category pre-
defined.

You also contend that SDC was considered “uniquely qualified”
during the PAC evaluation for this program and that this is sub-
stantiated by the language in paragraph 4 of the Department of the
Air Force letter of June 6, 1972, to our Office. Paragraph 4 states, in
pertinent part, as follows:

The recommendation of the Procurement Advisory Committee (PAC) to award
to SDC was accepted by the Contracting Officer. The selection of SDC for contract
award was based on the technieal capabilities and competence of the contractor
as exemplified in the technical proposal and the findings of the PAC. This factor,
among others, justifies the selection of SDC over another contractor whose pro-
posal offered a lower estimated cost. Further, from the standpoint of intimate
knowledge of the program, gained from two years exposure to the nnmerons
details of research and analyses, the selection is deemed to he most advantageous
to the Air Force and would offset any monetary savings that might accrue from
an award to a lower offeror particularly in view of the cost reimbursable nature
of this procurement.

You also take exception to the language in paragraph 5 of the above
letter, to the effect that “A controlling factor in determining the prob-
able total numnber of man-months required, would be the ‘mix’ of the
capability and experience levels of the personnel to be used in per-
forming the contract work.” You contend that the implication of this
language is that the personnel assigned to this program by SDC were
considered to be superior to personnel offered by nonincumbent con-
tractors. You imply that this is further evidence of the fact that SDC
was considered to be “uniquely qualified.” It is your position that if
an impartial engineering group were to examine the “mix” and “quali-
fications” of individual resumés furnished by both companies, there is
not enough difference in personnel to justify SDC’s bid of 583 M/M.

Regarding your contention that since none of the nonincumbent’s
technical evaluation team scores exceeded 70, none of you were tech-
nically qualified and, therefore, none of you should have been requested
to negotiate a best and final offer, we are advised that all of the non-
incumbents, Comtre included, were considered to be technically quali-
fied and within the competitive range. Under 10 U.S. Code 2304 (g)
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and Armed Services Procurement Regulation (ASPR) 3-805.1, the
contracting officer has a duty to negotiate with all such qualified
offerors.

With regard to your question as to why your technical team evalu-
ation score was 40.7 whereas at an April 17, 1972, debriefing you were
advised that you had scored at least 70 points, it should be pointed out
that the T0-point score referved to at the debriefing was the final tech-
nical rating arrived at after an Indoctrination Learning Adjustment.
The Air Force agreed with your contention that since SDC had
worked 2 years in the area it would have a higher technical evaluation
score than would the nonincumbent offerors. The reason for this is that
a major basis for the technical team ratings of the contractor’s pro-
posals was the degree to which the individual contractors were ac-
quainted and familiar with the Air Force TACS/TADS effort. The
incumbent contractor, SDC, was the most familiar with the effort
whereas the nonincumbent contractors were downgraded on all five
technical criteria mentioned above to varying degrees that could be
improved by the indoctrination period. Because of the fact that it was
recognized that the proposals would not reflect the knowledge and ex-
perience to be igained by a nonincumbent during the indoctrination
period, it was decided that it was necessary to establish an item called
the Indoctrination Learning Adjustment to be added to the technical
team evaluation rating. The following formula was used to compute
the Indoctrination Learning Adjustment :

100— (technical team evaluation) x 509 =learning adjustment

Thus, allowance was made for the obvious technical evaluation ad-
vantage that SDC had as a result of its experience. However, even
after applying the adjustment factor for the experience that would be
gained during the indoctrination period, SDC was rated higher than
the other four offerors. In this regard, we have no reason to believe
that had the technical proposals been written after an on-the-job in-
doctrination period, as suggested by you (which would not appear to
be a practical approach since all four nonincumbents would presum-
ably be given an on-the-job indoctrination), that the end result would
have been any different. It is your contention that had this been done,
all of the technical proposals would have been essentially the same
and the technical evaluation should have determined only whether
each bidder was essentially responsive, had a basic understanding of
the job and could supply competent, technically experienced personnel.
You further state that the results of the technical evaluation should
have merely determined whether the offeror was, or was not, qualified,
and numerical ratings should not have been used.

It, appears to be vour position that subsequent to this techmcal

524-843 O—T4——6
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“leveling out,” award would be on the basis of a man-month cost with
the amount of labor desired in each category predefined. However,
under the Government’s contract negotiation procedures, a contracting
agency 1s authorized in its discretion to rely upon factors other than
cost in making an award. See ASPR 3-805.2. Moreover, the use of a
point rating system in evaluating pertinent factors including, in
addition to cost, such matters as personnel, experience, technical ap-
proach, etc., is a recognized technique in the consideration of pro-
posals received under negotiation procedures where, as in the present
case, more than one responsive proposal has been received from re-
sponsible concerns. See B~168724, February 18, 1970; B-166052(2),
May 20, 1969. In the present case SDC was not considered “uniquely
qualified,” but was the best qualified offeror on the basis of the criteria
set forth in the RFQ.

In regard to your contention that the total M/M of 967, which the
Air Force states you proposed, was erroneous, it appears that the Air
Force was, in fact, in error. However, even using the correct figure of
836 M/M, only one other offeror proposed more M/M than did Comtre.
Therefore, we do not believe that the relative standings of the offerors
would be appreciably changed since your proposal was rated last with-~
in the group of five acceptable proposals. Moreover, the award was
not made on the basis of M/M alone. In regard to your contention
that the level of effort proposed by SDC, 583 M/M, is significantly be-
low MITRE’s estimate shown in paragraph 2c, quoted above, and
therefore is nonresponsive, we note that at least one other offeror, whose
proposal was rated number two, proposed a level of effort significantly
below that estimate. Although paragraph 2c of the RFQ provides an
estimate of 800 M/M, in light of the language of paragraph 2d, also
quoted above, we believe that the estimate of 800 M/M was purely a
rough estimate and not a minimum. It does not appear to us that the
procuring activity was seeking that specific level of effort without
regard to other criteria. Also, we believe that paragraph 2b must be
read in conjunction with 2d which invited the offeror to propose his
own level of effort to accomplish the tasks.

In the present procurement, a comprehensive technical evaluation
was performed and a point system of evaluation of criteria was estab-
lished to weigh the proposals against the requirements of the RFQ.
The PAC reviewed the evaluations and ranked SDC as number one.
Although your proposal, as well as the other proposals, were within the
acceptable technical range, it was found that SDC was the best quali-
fied offeror.

Procedurally, this process of a technical team evaluating each pro-
posal and the PAC reviewing the evaluations was adequate to insure
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a thorough consideration of all proposals, and the resulting award
must be treated by this Office as a proper exercise of discretion, ab-
sent a showing of unreasonableness or favoritism. In our view, there
has been no showing of unreasonableness or favoritism in connection
with this procurement.

Accordingly, your protest is denied.

[ B-177691 ]

Contracts—Negotiation—Sole Source Basis—Broadening Com-
petition

Under a solicitation for the conduct of experiments to test and evaluate a Housing
Allowance Experimental Program, which was divided into three separate ex-
periments—demand, supply, and administrative agency-—the noncompetitive
awards of the phase II portion of the demand experiment to other than the
contractor whose performance under phase I was deficient, and of the supply
and administrative agency experiments (AAE) indicate a proclivity for sole
source awards and a departure from the regulatory requirements for competitive
bidding (FPR 1-3.101(c)) that is not justified on the basis of “unique” con-
tractor capabilities. The selection of the AAE contractor to complete phase II
of the demand experiment was in effect a prequalification of that contractor,
and the severable portions of the unjustified award should be terminated and
resolicited on a competitive basis, and this recommendation for corrective action
1eported to the appropriate congressional committees.

To the Secretary of Housing and Urban Development, June 28,

1973:

‘We have considered your departmental reports of January 30, March
2, March 26 and April 18, 1973, on the protest of the Consad Corpora-
tion against the noncompetitive award of contract H-2040 to ABT
Associates, Inc., for phase IT of the demand experiment of the Housing
Allowance Experimental Program in the estimated amount of $17.9
million. From our review of the procurement, which is set out in de-
tail below, we recommend that severable portions of the contract be
terminated and resolicited competitively, if feasible.

After publication of an advance solicitation of interest on Septem-
ber 9, 1971, in the Commerce Business Daily, request for proposals
(RFP) H-11-72 was issued November 5, 1971, for the conduct of
experiments to test and evaluate a Housing Allowance Experimental
Program (HAEP). As defined in the RFP, a housing allowance is
x % * a direct subsidy payment to a low or moderate income family
to be used primarily for housing.” The goal of HAEP as stated in the
RFP is “* * * to provide reliable information to help policy-makers
decide whether the potential advantages of such an approach would
justify its full implementation as an operating program and to define
the most effective means to operate the program.” HAEP has been di-
vided into three separate experiments: demand, supply and adminis-
trative agency. The demand experiment concerns the manner in which
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a household receiving different kinds of housing allowances spends 1t.
The supply experiment concerns the behavior of suppliers of housing
and housing services in a market in which the demand is increased by
the introduction of housing allowances. The administrative agency ex-
periment involves the manner in which existing governmental agencies,
Federal, State and local, or nonprofit organizations may best be uti-
lized to administer the actual payment procedures.

The scope of work was defined generally in attachment C to the
RFP:

* * * furnish the necessary professional, technical and clerical services, equip-
ment, and facilities to perform all the work required under the contract.

The conduct of the field operations covers the administration of the experiments
at various sites including selecting households, maintaining contact with them,
conducting interviews, collecting and processing data from the experiments, and
reporting results. * * *,

The specific requirements of the demand experiment were divided
into two phases: phase I, design, and phase IT, implementation. Phase
I required the contractor to provide assistance and advice in the de-
sign of the experiments being developed by the Urban Imstitute and
definition of material required for program implementation. Phase IT
covered the implementation of the experiments developed as a result of
the phase I effort. Phase IT provided: “To test various administrative
structures, part of the final design may incorporate use of local housing
authorities and/or state housing agencies. Where these organizations
are used, the requirements of tasks 1 through 4 will be altered accord-
ingly to fit the operating procedures of these organizations.”

The REP further provided :

The contract(s) resulting from this Request for Proposal will cover both phases,
although approval for work will initially include only Phase I.

Negotiation for Phase II work, including estimated costs and fixed fee, if any,
and the details of the work, will begin only after HUD has accepted the final de-
sign of the experiment and identified the experimental location. * * ® The pro-
posals covering accomplishment of Phases I and II will be evaluated in accord-
ance with the Factors for Award * ¢ # If after the award of the contract, HUD
determines that the Contractor is not competent to perform the required work in
Phase II, * * # then the Contractor will not be authorized to undertake I’hase I1I
work # * %,

In recognition that diverse talents were necessary to successfully
conduct the experiments, the RFP indicated that proposals from con-
sortia would be considered so long as clear program and management
responsibility and authority were defined and authenticated.

Seven proposals were received on December 13, 1971, and presented
to a Proposal Evaluation Board for review. Oral interviews were con-
ducted with the proposers by the Board on December 20 through 29.
Competitive range determinations were made after technical discus-
stons with four of the offerors on February 14 and 15, 1972. Revised
proposals were invited from such offerors and revisions were received
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on February 25, 1972. Thereafter, the Board presented its recommen-
dations to the Source Selection Official, the Assistant Secretary for
Research and Technology (ASRT).

The Board recommended that the consortium of the Stanford Re-
search Institute (SRI), as prime contractor, and the National Opinion
Research Center and National Urban League, as approved subcontrac-
tors, be the contractor for the entire demand experiment. By memor-
andum of March 14, 1972, to the Director, Contracts and Agreements
Division, ASRT determined the SRI consortium to have the best
capability for, and highest probability of, successful performance, and
requested that negotiations be conducted with SRI for the conduct of
the demand experiment.'Also contained in the memo was the following:

Because of limitations upon the Stanford Research Institute’s consortium’s
capability to handle the other elements (Administrative Agency Demonstrations
and Supply Experiment) of the Housing Assistance Research Program, I also
request that you assist us in discussions with the firm of ABT Associates, Inc., to
determine their possible participation in other parts of the Program.

As a result of discussions held during the week of March 27, 1972,
contract H~1773 was awarded to SRI on March 31, 1972, for the de-
mand experiment.

The file contains a memorandum from ASRT dated April 7, 1972,
to the Director, Contracts and Agreements Division, requesting that a
contract be negotiated with ABT Associates, Inc., for the administra-
tive agency experiment ( AAE). Thereafter, the contracting officer is-
sued a determinations and findings (D&F) for the negotiation of a
cost-reimbursement contract with ABT. Negotiations were held with
ABT which led to award of contract H-1782 dated April 5,1972.

The third part of HAEP, the supply experiment, was awarded
noncompetitively to the Rand Corporation based on a memorandum
dated April 18,1972, from ASRT: '

Rand Corporation has the expertise and the capability to move ahead at the
earliest possible moment. It is the only firm we know of that has the ability and
capability to undertake this experiment with the time constraint to move this
project ahead compatible with the other program elements already under con-
tract with SRI and ABT Associates.

Time does not permit attempting to develop other sources through the competi-
tive process as this program must move forward at the earliest possible time.

My staff knows of no other source at the level of expertise and experience
presently available in the Rand Corporation to accomplish the objectives of this
effort without excessive program start-up costs and serious schedular delay.

Ultimately, HUD decided not to continue wth SRI for phase II
because of its serious performance deficiencies and delays. Of the spe-
cific milestones established in contract H~1773 and modifications, SRI
missed most. The first milestone was the beginning of pilot enrollment
by July 5, in order to allow for regular enrollment in HAEP by Sep-
tember 1. SRI requested and received an extension to July 21, which
was later extended to July 31. Due to extended negotiations to modify
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the contract to conform with SRI’s performance, further extensions
for the completion of phasc I milestones were granted to August 14,
September 11, September 25, and November 16, 1972.

Although SRI was seriously deficient in its performance of phase I,
it was contractually required to submit a phase II proposal. However,
it is evident that ABT was the sole choice for the phase II effort. There-
fore, on November 15, 1972, ABT was given all the work reports that
SRI was obligated to furnish HUD and was requested to submit a pro-
posal for the phase IT effort by December 1, 1972. It is noted that ABT
had access to some of SRI’s reports during the preceding months as
part of an overall plan to insure compatibility between the AAE and
the phase I demand experiment. On December 2, 1972, ASRT recom-
mended to the Secretary that a contract be awarded to ABT. A mem-
orandum of December 4, 1972, justified the sole-source negotiations of
the phase IT contract with ABT in the following manner:

We have further concluded that ABT Associates, * * * has the expertise and
experience available to accomplish the objectives of this effort. Of critical im-
portance to the FHAP is the capability to continue the Demand Experiment
without any serious schedular delays. Because of ABT's familiarity with the
EHAP and bhecause ABT has the necessary prerequisite total capability, it is the

only known source that can perform this effort without very serious schedular
delays and excessive costs.

Award of a letter contract to ABT was made on December 4, 1972,
This contract was definitized on March 2, 1973, on a cost-plus-a-fixed-
fee basis in the total estimated amount of $17.9 million for a contract
period from December 1972 to March 31,1977,

Counsel for Consad asserts that this sole-source award to ABT
violated Federal Procurement Regulations (FPR) 1-3.101(c), which
requires that proposals be solicited from the maximum number of
qualified sources, consistent with the nature of the services. Clounsel
contends that the services required under phase IT of the demand ex-
periment are not unique to ABT. Consad was to play a significant role
in assisting in the design of the payments procedure for phase T and
in the operation of the payment tasks in phase I1, as outlined in ABT"s
response to the initial RFP. In this regard, counsel suggests that since
ABTs experience acquired under the. AAE was primarily evaluative,
rather than supervisory or administrative as contemplated by phase IT
of the demand experiment, negotiations for a phase II contractor
should have included the original ABT consortium.

In the alternative, counsel contends that ITTUD had sufficient time to
competitively negotiate the phase IT procurement. In support of this,
counsel points to the fact that the proposals in response to RFP 11-11--
72 indicate that many firms were familiar with the requirements of
phase II. It is asserted that since HUD had received periodic progress
reports on SRI’s phase I activities, it should have been able to de-
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scribe phase IT requirements in sufficient detail to permit competition.
Finally it is suggested that the urgency of the phase II procurement
was created by HUD’s delay even though it had clear indications as
early as August 1972 that it would not continue with SRI for the
phase IT effort.

The decision to award noncompetitively to ABT appears to have
been based upon the opinion of ASRT, adopted by the contracting of-
ficer, that ABT was the only known firm that could effect an orderly
and swift takeover of the phase IT tasks in sufficient time to avoid any
schedular disruption of the overall HAEP. While the record shows
that HUD felt that ABT was the only firm that could accomplish the
necessary tasks within the time constraints, HUD has not, in our opin-
ion, demonstrated that ABT possessed unique capabilities to the ex-
clusion of all other interested firms.

The record evidences HUUD’s concern with SRI’s performance under
phase I and the modified phase I. However, it appears that HUD’s
efforts in this regard were directed towards improving SRI’s per-
formance. There is no specific time that we are able to point to before
November 15 when it was, or should have been, apparent to HUD that
SRI would not submit an acceptable proposal for phase IT or cure its
past unsatisfactory performance of phase I. Contract H-1773 rec-
ognized the possibility that HUD would not continue with the phase I
contractor into phase I1. However, while recognizing this possibility,
HUD made no contingency plans for the selection of a replacement
phase IT contractor. Even at the time the initial RFP was issued, HUD
was aware of the need for phase II of the demand experiment to be
implemented immediately following the conclusion of phase I. While
SRI’s phase I performance from August to November 1972 may not
have required termination action, a distinct possibility existed that
HUD would not continue with SRI as its phase II contractor. Iiven
in this light, no steps were taken to establish any other firm’s interest
or capability for the phase IT effort.

The record shows that there were other firms which had already ex-
pressed interest in participating in the experiment, i.e., the firms
responding to RFP H-11-72. While ASRT places great reliance on
the Board’s evaluation report which found only SRI and ABT capable
of performing, that evaluation was concerned with a wider scope of
tasks than were necessary for the accomplishment of phase IT alone.
Specifically, the Board stated that the proposals were evaluated
in light of the entire demand experiment, not just phase IT. Moreover,
the determination concerning the capability of an offeror with regard
to a particular procurement should be limited to the particular task to
be covered by contract. ASRT also relied upon a General Accounting
Office (GAO) ranking of HAEP contractors as supporting the selec-
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tion of ABT. This reliance is évidenced by a memorandum dated
December 2, 1972, from ASRT to Secretary Romney, which reads
n part:

The concerns that we have about SRI’s ability to perform are shared by GAO.
GAO has independently reviewed our contractors and has concluded that : “There
is good reason to question the ability of SRI to perform its contractnal obli-
gations satisfactorily and on time.” In the GAO evaluation, SRI ranked at
the bottom of the list of our contractors in overall performance. Although T
disagree with some of the rating factors used by GAO, I do not disagree with
their overall evaluation of the contractors.

By contrast, Abt Associates, the organization which last winter was rated a
close second to SRI in the initial evaluation of the Experimental Housing Al-
lowance Program proposers, has performed outstandingly in developing the
evaluation design for the Administrative Agency Iixperiments portion of the
Program. The final design has been accepted. Six experiments are now heing
set up in accordance with this design by State, County and local agencies; and
Abt is under a Phase II contract with HUD to evaluate these experiments.

GAQOQ also independently ranked Abt first among Experimental Housing Allowance
Program contractors, concluding: “This is the best of the contractors and the
one most likely to provide satisfactory research outcomes.”

It appears that the conclusion attributed to the GAO was taken out
of context. The results of the GAQO investigation were contained in
a memorandum dated November 27, 1972, from the (FAQ Assistant
Director, Research and Economic Development, to HUI’s Director
of Housing Assistance and Economics Research. As stated therein,
‘% % % the purpose of the review and evaluation by the General Ac-
counting Office was to determine whether it was likely the contractors
could bring to a successful conclusion the part of the experiment
contracted out to them.” From this, ASRT attributed to GAQ the
conclusion that ABT was most capable of performing. The implica-
tion of ASRT’s memorandum is that the GAO view was related to the
overall capability of HAEP contractors to successfully perform phase
ITI of the demand experiment. However, it is clear that the GAQ com-
ments were limited to ABT’s performance in the AAE.

Our review of the HAEP procurement process indicates a proclivity
to sole-source awards under selection methods wherein “unique’ capa-
bilities are pointed to in justification for departures from the regula-
tory requirements for competitive negotiation. In our view, what has
occurred is, in effect, a prequalification of ABT alone and, as such, is
inconsistent with FPR 1.3-101(c) which requires the solicitation
of proposals from the maximum number of qualified sources consistent
with the nature and requirements of the services to be rendered. 52
Comp. Gen. 593 (1973) ; 52 Comp. Gen. 569 (1973). While the De-
cember 4, 1972, memorandum, quoted above, states that ABT was
“# * % the only known source that can perform this effort withont very
serious schedular delays and excessive costs,” there were in fact other
sources which were not solicited, i.e., those firms that competed under
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RFP H-11-72, as well as the Rand Corporation which was performing
the supply experiment. In this vein, we have held that the conclusions
or opinions of the contracting officer on the availability of qualified
offerors may not be accepted as controlling prior to solicitation of
offerors. 41 Comp. Gen. 484, 490 (1962).

In view of our conclusion that the noncompetitive award of contract
H-2040 to ABT was not justified, we recommend that HUD evaluate
the contract to determine whether certain tasks can be severed there-
from without a deleterious effect on the overall HAEP. If, as a re-
sult of this review, it is ascertained that portions of the contract are
amenable to severance, we further recommend that such portions be
terminated for the convenience of the Government and resolicited on
a competitive basis.

As this decision contains a recommendation for corrective action to be
taken, it is being transmitted by letters of today to the congressional
committees named in section 232 of the Legislative Reorganization
Act of 1970, Public Law 91-510, 31 U.S. Code 1172. In view thereof,
your attention is directed to section 236 of the act which requires that
you submit written statements of the action to be taken with respect
to the recommendation. The statements are to be sent to the House and
Senate Committees on Government Operations not later than 60 days
after the date of this letter and to the Committees on Appropriations
in connection with the first request for appropriations made by your
agency more than 60 days after the date of this letter.

We would appreciate advice of whatever action is taken on our
recommendation.

[ B-178498 ]

Leaves of Absence—Lump-Sum Payments—Rate at Which Pay-
able—Allowances Inclusion—Foreign Post Differential

In accordance with the long-standing rule established by Comptroller General
decisions, two employees of the Agency for International Development, State
Departinent, who were separated from Federal service in Vietnam, Laos, are en-
titled to lump-sum leave payments that include the foreign post differential ap-
plicable to their service in Vientiane on the basis they continued in service at the
foreign post for the period covered by the lump-sum payment, 5 U.S.C. 5551
providing that a “lump-sum payment shall equal the pay the employee or individ-
ual would have received had he remained in the service until expiration of the
period of the annual or vacation leave.” On the basis of this decision, contrary
regulations may be revised.

To the Secretary of State, June 28, 1973:

We refer to the letter of the Acting Assistant Administrator for
Program and Management Services, Agency for International De-
velopment (AID), Department of State, dated April 12, 1973, con-
cerning the entitlement of two former employees of that agency to the
inclusion of foreign post differential in their lump-sum leave pay-
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ments incident to their separation from Federal service in Vientiane,
Laos. The two employees involved, Robert and Ruth Peeters (husband
and wife), were separated on March 14 and March 3, 1973, respectively,
while in Vientiane. Apparently they departed Vientiane subsequent to
the dates on which they were finally separated having no excess annual
leave to be used as terminal leave.

A question arises with regard to the lump-sum payments involved
under certain Department of State and AID regulations which appear
to be in conflict with decisions of this Office. The Department of State
regulation in question is 3 Foreign A flairs Manual 372 which provides:
372 Effect on Other Payments

* * * # L4 * *

Post differential shall not be included in any lump-sum leave payment, except
for settlement of a deceased Foreign Service employee’s accounts.

Similarly, AID Manual Order 761.4, VI. C. of June 6, 1962, which
authorizes the separation of employees at foreign posts and the pay-
ment for lump-sum leave in connection therewith, provides that such
payments “may not include differential.” The Comptroller General’s
decisions which are cited in the submission and others not cited therein
established the rule that cost-of-living allowances and post differentials
paid under section 207 of the Independent Offices Appropriation Act,
1949, 62 Stat. 1205, and Parts I and IT of Executive Qrder 10000, Sep-
tember 16, 1948, are to be included in the lump-sum leave payments
of employees who are separated at their overseas posts. See 38 Comp.
Gen. 594 (1959) ; 33 id. 287 (1954) ; 32 4d. 323 (1953) ; 29 id. 10 (1949) ;
28 id. 465 (1949) ; and 28 id. 377 (1948).

Authority for payment of a lump sum for an employee’s accumu-
lated leave at the time of separation is contained in 5 U.S. Code 5551,
which was derived from the act of December 21, 1944, 58 Stat. 845.
That statute provides that the “lump-sum payment shall equal the pay
the employee or individual would have received had he remained in
the service until expiration of the period of the annual or vacation
leave.”

In the cited decisions this Office had for consideration the provisions
of the law and regulations cited above which inclnded in sections
106(a) (1) and 208(a) (1) of Executive Order 10000, provisions au-
thorizing the payment of foreign differentials and territorial allow-
ances and differentials from the date of arrival at the post on assign-
ment, transfer or detail to the date of departure from the post for
separation, transfer or detail. Under those provisions an employee
whose right to a differential or allowance had not terminated under the
controlling regulation prior to separation was allowed to include such
differential or allowance in his lump-sum payment based apparently
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on the presumption that he would have continued to serve at the over-
seas post but for his separation.

On the other hand State Department implementation of the author-
ity to pay differentials to Foreign Service employees under section 443
of the Foreign Service Act of 1946, 60 Stat. 1006, and the delegation in
Part IV of Executive Order 10000, provided specifically that differ-
entials paid thereunder would not be included in lump-sum payments
of employees separated at foreign posts. See section 374.8, Volume 1,
part 4, Foreign Service Manual, in efféct from 1950 to 1958 and sec-
tion 373.2 of that part in effect until April 8, 1961. That provision was
recognized by this Office as precluding payment of foreign post dif-
ferentials to Foreign Service employees separated at their foreign
posts. See our letter B-111734, January 14, 1953, copy enclosed. This
decision was reached even though the Standardized Regulations in
force at the time did not provide specifically for the exclusion of
foreign differentials from lump-sum payments.

The post differential here in question is paid under 5 U.S.C. 5925
which was derived from the Overseas Differentials and Allowances
Act, Public Law 86-707, September 6, 1960, and the Standardized
Regulations (Government Civilians, Foreign Areas) issued by the
Department of State pursuant thereto. That act consolidated various
authorities for paying cost-of-living allowances and post differentials
to employees at foreign posts including section 207 of the Independent
Offices Appropriation Act, 1949, under which the cited decisions and
the regulatlons involved thelem had been issued, and section 443 of
the Foreign Service Act of 1946.

It is noted at this point that the inclusion of an allowance or differ-
ential in a lump-sum payment is dependent upon the allowance or
differential being additional pay and not in the nature of reimburse-
ment for expenses incurred. Thus, cost-of-living allowances paid to
nonforeign service personnel at foreign posts under the authority of
section 204 of the Independent Offices Appropriation Act, 1949, 62
Stat. 1205, were not to be included in a lump-sum payment. 28 Comp.
Gen. 465, supra. However, the Overseas Differentials and Allowances
Act continued treatment of post differentials as additional pay which
would be subject to lump-sum leave payments in appropriate circum-
stances. See S. Rept. 1647, 86th Cong., 2d sess., page 10, and the im-
plementation thereof in section 511a of the Standardized Regulations.

Thus, post differentials paid under the current provisions are for
consideration in determining an employee’s lump-sum payment, if
otherwise authorized by the controlling regulation. The pertinent regu-
lation, section 532 of the Standardized Regulations, provides in effect
that the employee’s entitlement to a differential terminates as of the
close of business on the date of separation if not terminated earlier for
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some other reason listed in that section, such as departure from the
post for return to the United States under transfer orders. That
language does not specifically prohibit the payment of differentials as
part of an employee’s lump-sum payment as was the case in the former
State Department regulations; however, it is not identical to the
wording of Executive Order 10000 which was considered in our de-
cisions under that regulation.

The wording of the current Civil Service Commission regulation
with respect to the termination of nonforeign differentials and allow-
ances 1s similar to that contained in the Standardized Regulations.
That wording as contained in section 591.401(¢) of the Code of Fed-
eral Regulations (title 5) provides that “payment of an allowance or
differential shall cease on separation, or as of the date of departure or
transfer to a new post of regular assignment.” It is significant that our
Office interpreted that provision as being subject. to the same interpre-
tation as the regulations considered in the cited decisions in that in-
dividuals separated at posts where they were receiving an allowance
or a differential under that regulation were found to be entitled to have
the allowance or differential included in their lump-sum payments. See
B-155978, February 9, 1965; B-155356, November 20, 1964, copics
enclosed.

It is also of note that although a specific provision denying inclusion
of foreign differentials in the lump-suin computation of employces
separated at. foreign posts was not included in the Standardized Reg-
ulations either before or after the enactment of the Overseas Differen-
tials and Allowances Act such a provision was retained in the adminis-
trative provisions of the Foreign Affairs Manual and the pertinent
ATID regulations as cited in the submission and quoted above.

The question, then, is whether the rule applicable under Part T of
Executive Order 10000 pertaining to differentials for nonforeign serv-
ice employees is to be applied subsequent to the consohdation of those
authorities under the Overseas Differentials and Allowances Act or
whether the rule applicable under Part IV of that order pertaining to
differentials for Foreign Service personnel is the one which should be
applied. In that connection it does not appear that it would be prac-
tical to require agencies to include differentials in Inmp-sum pay-
ments based on determinations in each case as to the length of time
the employee concerned would have remained at the foreign post but
for separation.

There is no indication that when the Department of State incorpo-
rated 3 FAM 372 in the Foreign Affairs Mannal any consideration was
‘given as to whether the Foreign Service rule denying differential in
lump-sum payments made to employees separated at foreign posts
should be continned in the light of the consolidated statute, particu-
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larly since, as indicated above, no mention thereof was made in the
Standardized Regulations issued after 1960. Further, we note that
Civil Service Commission instructions in section S2-3f, book 550, FPM
Supp. 990-2, reflect that the rule applicable under Part I of Executive
Order 10000, as stated in decisions of this Office, continued to be in
force permitting the inclusion of differentials in lump-sum payments
made to individuals separated at foreign posts.

Although the matter is not entirely free from doubt, we feel that
the better view is that an employee separated at a foreign post should
have his lump sum computed on the basis of continued service at the
foreign post for the period covered by the lump-sum payment.

Therefore, the differential applicable to service in Vientiane should
be included in the lump-sum leave payments made to Robert and Ruth
Peeters. You may wish to take the actions necessary to revise the regu-
lations concerned in accordance with this decision.

[ B-177887]

Bids—Evaluation—Factors Other Than Price—Government
Inspectors Expenses

The procedure in the evaluation of bids of assessing the travel and per diem costs
of Government inspectors at prospective contractors’ plants located outside the
metropolitan St. Louis, Missouri, area, and justified as ‘“Foreseeable Costs,” is
not for application to bidders who already have a Government representative in
residence as there is no actual cost to the Government in such cincumstances,
nor is an imputation of constructive inspection costs justified on the basis of
equalizing competition. Furthermore, although pursnant to 10 U.S.C. 2305(c)
factors other than price may be considered in evaluating bids, Government costs
incident to a procurement which cannot be quantified with reasonable certainty
may not be used as a bid evaluation factor.

To the Director, Defense Mapping Agency, June 29, 1973:

We have considered the protest of the Artecraft Company against
the bid evaluation provisions of invitations Nos. DM A700-73-B-0170
and -0197 relating to the costs of travel and per diem of Government
inspectors at prospective contractors’ plants located outside the
Metropolitan St. Louis, Missouri, area. Your Chief of Staff has sub-
mitted to our Office reports dated March 2 and April 30, 1973, justify-
ing the use and application of these travel costs at “Foreseeable costs
* * * pesulting from differences in inspection * * *” ( Armed Services
Procurement Regulation 2-407.5). Specifically, it is stated:

* * * Providing a person to perform such a function represents a real cost to
the Department of Defense, both in terms of salary and travel. Since the salary
of an inspector is a constant not dependent upon the location of the contractor,
it is not a necessary consideration in pre-award evaluation. That cost will always
be the same (once the contractor has developed the capacity to perform). How-
ever, the cost of travel is dependent upon the location of the contractor's pro-

duction facility and represents a variable real cost—one that can be identified
for each bidder.
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The evaluation provision reads as follows:

4, OTHER EVALUATION FACTORS: One of the methods described in a. and
b. below shall be used, as appropriate, to determine the amount to be used in
evaluating each bid submitted by a bidder who plans contract performance out-
side the metropolitan St. Louis, MO area.

a. TRAVEL AND PER DIEM COSTS : The cost of seven (7) round trips by
one DMAAC technical representative to spend a total of forty-nine (49) days
at the contractor’s facility to perform inspection and/or quality surveil-
lance. Costs will be computed for travel by commercial air (tourist class)
and per diem at the maximum daily rate allowable in accordancec with the
Joint Travel Regulations (JTR) in effect the date the solicitation is opened.
Travel and per diem costs will apply to all contractors cxcept those where
the place of performance * * = is located in the mctropolitan St. Louis, MO
area. The JTR prohibits payment of travel and per diem to Government per-
sonnel who perform temporary duty within normal commuting distance of
their residences.

b. RELOCATION COSTS: The appropriate proportion of the cost to re-
locate government personnel by a permanent change of station (PCS) shall e
added to bids submitted under the following conditions:

(1) Where a government representative is already located at a con-
tractor facility outside the St. Louis, MO metropolitan area for the
purpose of performing similar administrative dutics under onc or more
existing contracts with DMAAC.

(2) Where, because of the nature of the services or the item to be
furnished, a full time government representative at the performance site
is required and such requirement necessitates a permanent change of
station.

c. If the amount computed for PCS in accordance with paragraph 5 below
exceeds the cost of travel and per diem as computed in accordance awith
paragraph 4.a. above, the cost for travel and per diem shall be used for
cvaluation purposes. [Italic supplied.]

Arteraft’s principal contention is that the cost of permanent change.
of station or per diem and travel should not be assessed against. those
bidders, like Artcraft, who already have a DMAAC representative in
residence at their plants. We agree.

Section 2305 (c) of Title 10, U.S. Code, requires that award be made
to that responsible bidder whose bid conforms to the invitation and
will be most advantageons to the Government, price and “other factors”
considered. We have recognized that the “other factors,” mentioned in
the statute and regulations, may be considered in evaluating bids if it
is determined by the contracting agency that such factors are essential
to the purposes of the procurement. See B-152593, December 4, 1963.
However, it has been our consistent. position that Government costs
incident to a procurement which cannot be qunantified with reasonable
certainty may not be used as a factor in bid evaluation. See, e.g., B—
177344, December 21, 1971.

On the present record, we find no basis to question the inspection
procedure adopted by DMA or the realism of the estimate of inspection
costs that might be incurred. However, there is no basis to apply the
evaluation factor to those bidders who have inspectors already sta-

tioned in their plants. Where a Government, inspector is in residence,
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no actual cost to the Government is incurred nor can it be said at the
time of evaluation of bids that any costs would, in fact, be incurred if
the award were made to a prospective contractor with an inspector
already in residence. Moreover, we do not think that an imputation of
constructive inspection costs can be justified on the basis of equalizing
a competitive advantage. If anything, the application of the evaluation
formula to bidders with resident Government inspectors only enhances
the competitive. advantage of a bidder who will perform the contract
within the St. Louis metropolitan area. Consequently, we recommend
that the soliciations be appropriately modified to also provide a
waiver of the evaluation formula in the case of bidders with resident
inspectors.
Please advise us of the action taken on our recommendation.
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Page
ABSENCES

Leaves of absence. (See LEAVES OF ABSENCE)

ACCOUNTABLE OFFICERS

Certifying officers. (See CERTIFYING OFFICERS)
Liability

Errors in judgment or neglect of duty

Although pecuniary liability for errors that led to request for space-
required rather than space-available Military Airlift Command services
to move commissary goods outside U.S. would seem to rest on com-
missary personnel making erroneous request, there is no basis for assess-
ing charges for services on commissary officer since his custodial relation-
ship with the Govt. as an accountable officer relates to property and
funds, and there is no general authority for assessment of charges for
losses sustained by Govt. as result of errors in judgment or neglect of
duty by Govt. personnel. Moreover, interagency reimbursement for cost
of services performed by billing agency pursuant to lawful authority can-
not be viewed as a ‘‘loss’” to Govt. in usual sense of the word_______.___ 964

ADMINISTRATIVE DETERMINATIONS

Conclusiveness

Contracts

Amendments and modifications

Determination of Secretary of Agriculture to uphold denial by Regional
Forester of claim for additional road construction costs under timber
sales contract—denial reversed and restored administratively and then
appealed to Secretary by contractor—was in conformance with 36 CFR
221.16(a), which provides for modification of timber sales contracts only
when modification will apply to unexecuted portions of contract and will
not be injurious to U.S., is final administrative determination within
purview of 36 CFR 211.28(b), and Supreme Court ruling in 8. & E.
Contractors, Inc. v. U.8., 406 U.S. 1, concerning finality of administra-
tive determinations and, therefore, Secretary’s decision is final and con-
clusive insofar as other agencies of Govt. are concerned, and it is not
subject to review by GAO__ . e 196
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ADMINISTRATIVE DETERMINATIONS—Continued

Conclusiveness—Continued

Contracts—Continued

Disputes
Fact v. law questions

Determination that it was proper to negotiate sole source replacement
contract with contractor who had diverted aircraft production to satisfy
requirements of foreign military sale pursuant to modification of Army
contract that had been accepted by contractor with understanding it
would receive separate negotiated replacement contract at price that
would constitute foreign sale price was not erroneous conclusion of law
for had change order procedure been used, contractor’s refusal to accept
equitable price adjustment would not have constituted question of fact
under disputes clause since diversion was cardinal change beyond scope
of contract placing contractor in position to institute action for breach
of contract damages under ‘“cardinal change” doctrine_ ____._________

Weight accorded indisputes

Procurement by Corps of Ingineers on behalf of U.S. Postal Service
pursuant to Memorandum of Understanding is not subject to small
business set-aside in absence of approval of set-aside by Postal Service
as required by Memorandum. According to Dept. of Defense, Postal
Service funds are not appropriated funds to require application of ASPR
which governs all purchases and contracts by DOD for supplies and
services, including set-aside procedures—view entitled to great weight.
However, it is immaterial whether or not funds are considered appropri-
ated funds since 39 U.S.C. 410(a) exempts Postal Service procurements
from Small Business Act, as well as all other Federal laws dealing with
Federal contracts, and 39 U.S.C. 411 permits executive agencies to
furnish services to Postal Service on such terms and conditions as agreed

ADMINISTRATIVE ERRORS

Military matters

Record correction

Not a ministerial duty

Although the Secretaries of military depts. concerned may delegate
performance of certain ministerial duties to correct administrative errors
in members’ records, changes that involve material fact or create new
record require a Board for Correction of Military Records action pursuant
to 10 U.S.C. 1552. Therefore, in absence of such proceeding, Adjutant
General of the Army may not correct record of member retired as an
Army Sergeant who received bad conduct discharge in 1949 from Navy
and shortly thereafter used papers and name of a Marine to enlist in
Regular Army, from which he was retired in 1960, under 10 U.S.C. 3914,
recalled in 1965, and retired again in 1972, also under sec. 3914, to evi-
dence continued service under his own name until effective date of
second retirement, as such an action would be ineffective to authorize
pay and allowances, including retired pay, for retirement periods______
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ADVERTISING Page

Advertising v. negotiation

Negotiation propriety

Procurement of idler pulleys by negotiation rather than by formal
advertising and use of brand name or equal purchase description, solici-
tation of offers from approved sources only, and restriction of procure-
ment to named-part number was in absence of adequate specification
data in accord with 10 U.S.C. 2304 (a) (10) and par. 3-210.2(xv), Armed
Services Procurement Reg. (ASPR), which authorizes negotiation for
replacement parts or components in support of specially designed
equipment, with ASPR 1-313(c), which provides for procurement of
replacement parts from sources that satisfactorily manufactured or
furnished parts in past, and with ASPR 1-1206.2(b), which requires
salient characteristics to be listed when brand name or equal provision
is used, and procurement did not restrict competition since proposals
from unapproved sources were not prohibited, and offers on other than
named part were considered. .- .ol 546

Negotiation procedures pursuant to determinations and findings for
restoration of National Monument historical structure on basis it was
impracticable to secure competition by formal advertising within meaning
of 41 U.8.C. 252(c) (10), as implemented by sec. 1-3.210 of the Federal
Procurement Regs., having been used to prequalify firms since procure-
ment otherwise was treated as formally advertised, any award under
solicitation would be improper, and if resolicited, procurement should be
formally advertised. The preselection method of qualifying firms and the
failure to synopsize procurement in Commerce Business Daily was
restrictive of full and free competition contemplated by advertising
statutes. Furthermore, even under negotiation procedures, prequalifi-
cation of offerors would be inconsistent with requirement that negotiated
procurements be on competitive basis to maximum practical extent_... 569

Although failure to inquire why incumbent contractor furnishing
security watchman services, whose proposal was administratively lost,
had not submitted proposal was not sound procurement practice, con-
tract negotiated pursuant to sec. 1-3.210 of the Federal Procurement
Regs. (FPR) on the basis of a determination and findings (D&F) that
it was impracticable to secure competition because only three sources
had top security clearance need not be terminated for that reason as
lost, proposal could only be established by self-serving statements. How-
ever, termination of award nevertheless is recommended in view of fact
negotiation procedures were used to convert successful contractor’s
secret clearance to top secret, and the D & F did not satisfy criteria in
FPR sec. 1-3.305(b), but rather prequalified the three firms thus re-
stricting competition. Any resolicitation should consider using formal
advertising and should treat top security clearance as matter of bidder
responsibility - - _ . i e 593
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ADVERTISING—Continued Page
Advertising v. negotiations—Continued
Specifications availability

Use of formal advertising procedures by the Naval Facilities Engineer-
ing Command to procure 2,000 KXW gas turbine engine driven power
plants and related data packages was proper since adequate specifica-
tions were available and use of the two-step formal advertising procedure
is authorized pursuant to par. 2-501 of the Armed Services Procurement
Regulation (ASPR) only when there are no adequate specifications to
permit formal advertising. Moreover, record does not indicate that
negotiation of procurement should have been authorized under the
circumstances spelled out in ASPR 3-200 ef seq. and ASPR 3-102(b) (1) 640

AGRICULTURE DEPARTMENT

Commodity Credit Corporation. (Se¢ COMMODITY CREDIT
CORPORATION)
Indemnity payments
Contamination of cheese
Removal from commercial market

Cheese that contained dieldrin which was removed from commercial
market at direction of State of Wisconsin Dept. of Agriculture under 14-
day hold orders beginning Apr. 11, 1967, but final determination that
cheese was adulturated pursuant to both State and Federal law and
should not move in interstate or foreign commerce was not made until
May 14, 1971, is considered to have been removed from commercial
market after Nov. 30, 1970, thus permitting indemnity payments under
sec. 204 (b) of Agricultural Act of 1970, approved Nov. 30, 1970, in view
of fact legal effectiveness of hold orders to remove cheese from commercial
market prior to May 14, 1971, is doubtful. However, before making
indemnity payment action should be taken to insure claimant will not
also collect or benefit under its judgment against farmer responsible for
contamination__ .. _ . _ . e iiaa- 94

Contamination of milk
Contaminant registration and approval requirement

Fact that the only statute requiring registration of chemicals is
Federal Insecticide, Fungicide, and Rodenticide Act (7 U.S.C. 135-135k)
does not imply waiver of registration and approval requirement in 7
U.8.C. 450j to permit indemnity payments to dairy farmers who were
directed to remove their milk from commercial market because it con-
tained residues of chemical which was not registered and approved for
use by Federal Govt. at time of use since, under express language of the
statutes pertaining to Milk Indemnity Program, use of contaminant
must have been registered with and affirmatively endorsed or recom-
mended by Govt. Therefore, indemnity claims for milk contaminated
from consumption by dairy cattle of ensilage stored in silo coated with
paint containing ‘“ Arcolor 1254,” compound not required to be registered
and approved, may not be allowed. .- __ __ . _______________._______ 412
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AGRICULTURE DEPARTMENT-—Continued Page

Losses sustained by producers, etc.

Turkey growers

Indemnification

Losses sustained by five turkey growers in connection with Dept. of
Agriculture’s quarantine program for control and eradication of exotic
Newecastle disease—-highly virulent communicable disease of poultry—
which was imposed under Dept.’s authority to prevent interstate dis-
semination of disease, may not be indemnified under terms of 21 U.S.C.
114a or pursuant to authority in 7 U.S.C. 612¢. 21 U.8.C. 114a authorizes
indemnity payments for destruction of animals, including poultry, when
performed under supervision of Dept., whereas growers sold their flocks
and eggs upon their own initiative, disposition that is not considered
““constructive destruction’’ that resulted from quarantine. 7 U.8.C. 612¢
is intended for application only when entire commodity is in distress and,
furthermore, indemnity payments have been founded upon specific
legislation _ _ L _.-. 519

AIRPORTS

Government use of municipal airports

‘“‘Reasonable share’’ of costs determination

Since it is impossible that reasonable share of extraordinary mainte-
nance costs, proportionate to Federal Govt.’s disproportionate use of
taxiway and runway at airport transferred to Joint Board of Texarkana
Municipal Airport Authority can be determined under indenture agree-
ment executed between General Services Administration and Board or
from authorizing statute, 50 U.S.C. App. 1622, as no objective standard is
provided to give concrete meaning to what is considered ‘‘reasonable
share,” proportional to use, of cost of operating and maintaining facili-
ties, use and maintenance charges that are abnormally burdensome as
result of Govt.’s damaging use of runway may be negotiated with Board.. 444

ALASKA

Natives

Status

Claims payment purposes

As natives of Alaska—ultimate beneficiaries of Alaska Native Fund
established by Alaska Native Claims Settlement Act, Pub. L. 92-203,
approved Dec. 18, 1971, for distribution to regional corporations—are
aboriginal groups, legal position of individual Alaskan native is assimi-
lated to that of other Indians in U.S. Therefore, lack of formal tribal
organization of natives is not determinative of status of fund, and it may
be properly classified as Indian tribal trust fund that is eligible for inter-
est payments undgr 25 U.S.C. 161a, and for investment pursuant to 25
U.8.C. 162a, pending enrollment of natives and distribution of fund to
regional corporations established by act._________________ . . ______ 248
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ALLOWANCES

Double

Prohibition

Payment of temporary quarters subsistence expenses (TQSE) to
transferred civilian employee for up to 30 days while he and his depend-
ents occupy temporary quarters, which expenses are computed on basis
of actual expenses or per diem percentage for each 10-day period, will not
violate prohibition against duplicate payments in par. C8253 of Joint
Travel Regs. and sec. 8.2i of OMB Cir. No. A-56 because his spouse as a
military member on active duty receives basic allowances for quarters
and for subsistence. The TQSE allowance is intended to lessen economic
hardship employees face when transferred for convenience of Govt.,
whereas permanent military allowances cover normal day-to-day ex-
penses for food and shelter when not provided by Govt., and being in
the nature of compensation they are not viewed as duplicating TQSE
AlloWanCe. - e

Military personnel
Dependents
Status of dependents for allowances
Children

Children provisionally adopted by Navy member while stationed in
Great Britain pursuant to the Adoption Act of 1958 (7 Eliz. 2, C.5)
Part V, Sec. 53, are considered dependents of the member under 37 U.S.C.
401, so as to entitle him to a dependents’ allowance and all other benefits
incident to dependency status while member resides in Great Britain in
view of fact that although provisional adoption order only authorizes
custody and removal of children from Great Britain for adoption else-
where, sec. 53(4) of the act provides that the rights, duties, obligations,
and liabilities prescribed in other sections of the act for an adopter shall
equal those of natural parents or those created by an adoption order.
However, unless children are actually adopted by member after he is
transferred from Great Britain, they may not continue to be regarded as
his adopted children_ _ _ . _ . .

Dislocation allowance
Members without dependents
Quarters not assigned

Payment of dislocation allowance to officer of Army Nurse Corps as
member without dependents who is receiving basic allowance for
quarters as member with dependents for her mother who will not join
her at new duty station where she was not assigned Govt. quarters de-
pends on whether mother resided with officer at old station. If she did
not, officer is entitled to dislocation allowance pursuant to par. M9002,
JTR, in amount equal to applicable monthly rate of quafters allowance
prescribed for member of officer’s pay grade without dependents, but if
mother did reside with her at time of transfer, her entitlement to trans-
portation for mother precludes payment of allowance even though mother
may not have changed residence___.__._____________._____._.......
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ALLOWANCES—Continued Page
Military personnel—Continued

Excess living costs outside United States, etc. (See STATION
ALLOWANCES, Military personnel, Excess living costs outside
United States, etc.)

Family separation allowances, (Se¢e FAMILY ALLOWANCES,
Separation)

Quarters allowance. (See QUARTERS ALLOWANCE)

Subsistence allowance. (Se¢e SUBSISTENCE ALLOWANCE,
Military personnel)

Subsistence. (See SUBSISTENCE ALLOWANCE)

Separation allowance for civilian overseas employees. (See
FOREIGN DIFFERENTIALS AND OVERSEAS ALLOWANCES,
Separate maintenance allowance)

ANTITRUST MATTERS
Contracting officers responsibility

Record on award of operation and maintenance contracts to low
offeror does not evidence determination was influenced by pending mer-
ger of low offeror’s firm and competitor where firm’s past preformance
under contracts of similar difficulty, its corporate history, and its
financial picture were evaluated. Furthermore, to require contracting
officer to consider antitrust aspects of pending merger in absence of
judicial authority speaking directly to point would impose intolerable
burden on officer and inordinately delay procurement and, moreover,
since disclosure of prices was intended only to effectuate merger, “Certi-
fication of Independent Price Determination” designed to alleviate
competition, was not inaccurately executed. - - .. __ . __ . ________.. 161

APPOINTMENTS
Presidential
Recess

Continuation of service upon expiration of term

A presidential recess nominee, appointed under Art. I, sec. 2, clause
3 of Constitution, whose appointment was not confirmed by Senate and
he continued to serve after expiration on Dec. 31, 1972, of his recess
term pursuant to 49 U.S.C. 11, which provides for continued service
until successor is appointed and confirmed, and whose nomination to
full term was not submitted within 40 days after beginning of next
session of Congress, is not entitled pursuant to 5 U.S.C. 5503(b) to re-~
ceive compensation after expiration of 40 days after beginning of first
session of 93d Congress. However, since prohibition against paying
recess appointee does not affect his right to hold office until the con-~
firmation of nominee or end of 1st session of 93d Congress, should recess
appointee be nominated and confirmed his right to pay would relate
back to 41st day .- . - - Lo 556
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APPOINTMENTS—Continued
Status

Manpower shortage category

As Federal Judicial Center is considered part of judicial branch, its
employees are within scope of 5 U.S.C. 5721 et seq. regardless of fact
Center is not specifically listed in statute which authorizes reimbursement
for travel and transportation expenses incurred in reporting to position
determined by CSC to be in manpower shortage category. However,
since Center under authority in 28 U.S.C. 625(e) to incur expenses in-
cident to operation of Center and not Commission determined position
of Director of Continuing Education and Training was manpower
shortage position, expenses incurred by Director in moving to first duty
station are not reimbursable under 5 U.8.C. 5723, and rule in 22 Comp.
Gen. 885 that officer or employee of Govt. must place himself at first
duty station at own expense applies____ ____________________________

APPROPRIATIONS
Availability
Christmas trees, ornaments, and decorations
Not a ““necessary expense”’

Seasonal items such as artificial Christmas trees, ornaments, and
decorations purchased for Government offices do not constitute office
furniture designed for permanent use so as to qualify as kind of “neces-
sary expense’’ that is chargeable to appropriated funds since items have
neither direct connection nor essentiality to carrving out of stated
general purpose for which funds are appropriated. Therefore, Bureau of
Customs may not charge purchase of such seasonal items to its appro-
priated funds as legitimate expense unless it can be demonstrated
purchase was a “necessary expense,”’ phrase construed to refer to current
or running expenses of miscellaneous character arising out of and directly
related to work of ageney_ . _ .

Membership fees
Professional organizations

Annual dues employee is required to pay for membership in profes-
sional organization is not reimbursable to employee, even though savings
would accrue to Govt. from reduced subscription rates, and notwith-
standing Govt. would benefit from employee’s development as result of
membership, since 5 U.S.C. 5946 prohibits use of appropriated funds for
payment of membership fees or dues of officers and employees of Govt.
as individuals, except as authorized by specific appropriation, by express
terms in general appropriation, or in connection with employee training
pursuant to 5 U.S.C. 4109 and 4110. However, agency is not precluded
by 5 U.8.C. 5946 from becoming member and paying required dues if it
is administratively determined to be necessary in carrying out authorized
agency activities_ ____ e

Page
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APPROPRIATIONS—Continued
Availability—Continued
Refund of expenditures
Post Office Department expenditures

Refunds of transportation charges paid from funds appropriated to
former Post Office Dept. for fiscal year 1970, and obligated funds for
1970 and prior fiscal years transferred to the Postal Service and then
deobligated are for reversion to general fund of the Treasury pursuant
to 31 U.S.C. 701(a)(2) and not to Postal Service Fund as 39 U.S.C.
410(a) of the Postal Reorganization Act, which exempts Postal Service
from Federal laws dealing with budgets or funds, was not effective until
July 1, 1971, and, therefore, appropriations to former Post Office Dept.
are subject to 31 U.S.C. 701-708 prescribing closing of appropriation
accounts available for obligation for definite period, and providing for
reversion to general fund of Treasury, and lapsed appropriations of Post
Office Dept. may not be considered assets of Postal Service in absence of
specific provisions in act to this effect______________________________

Continuing resolutions
Availability of funds

Functions prescribed by Pub. L. 92-318, approved June 23, 1972, for
National Advisory Council on Extension and Continuing Education,
which was established by and its authority and responsibility stated in
sec. 109 of Higher Education Act of 1965, as amended (20 U.S.C. 1009),
do not constitute new ‘“ project or activity’’ within purview of prohibition
in sec. 106 of Continuing Resolution, approved July 1, 1972 (Pub. L.
92-334) since primary effect of new functions is to require Council to
evaluate educational programs and projects which theretofore were more
or less discretionary and, therefore, funds provided by Continuing
Resolution, pending passage of Dept. of Health, Education, and Welfare
appropriations (HEW), may be made available by HEW to implement
Council’s functions under see. 106 _ _ .. ___ .. ________________._______

Restrictions
In permanent appropriations

Although in considering bill for ¢ Department of Labor, and Health,
Education and Welfare Appropriation Act, 1973,” House was more
restrictive than Senate as to number of Federal employees authorized
to determine compliance with Occupational Safety and Health Act of
1970, inspection activities of Labor Dept. under 1970 act remain un-
changed during effective period of Joint Resolution (Pub. L. 92-334),
which provides continuing appropriations for fiscal year 1972 projects
until fiscal year 1973 funds hecome available, for notwithstanding that
pursuant to sec. 101(a)(3) of Joint Resolution, more restrictive language
governs, sec. 101(a) (4) controls to make restriction on inspection services
inapplicable under Joint Resolution in view of fact similar restriction
was not contained in 1972 appropriation act- - _ . ____________._.._
Federal aid, grants, etc., to States. (See STATES, Federal aid,

grants, etc.)
Federal grants, etc., to other than States. (Se¢e FUNDS, Federal

grants, etc., to other than States)
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APPROPRIATIONS—Continued Page

Obligation
Section 1311, Supplemental Appropriation Act, 1955

Contracts
Between agencies

Air Force vouchers submitted by Army Finance Center pursuant to
7 GAO 8.4(c), which provides for submission of a disputed interagency
bill for goods or services to GAO for settlement, will be considered to be
request for an advance decision. Bills submitted which cover cost of
inadvertent movement of commissary goods outside the United States
(U.S.) in space-required rather than space-available airlift that Military
Airlift Command refuses to cancel, may be paid from appropriated
funds, for although commissaries are required to be self-sustaining, they
are appropriated fund activities and, furthermore, Pub. L. 92-204 ex-
cludes transportation costs incurred outside U.S. from cost of purchase
in operation of commissaries. Since interagency orders are obligations
upon appropriations the same as orders or contracts with private con-
tractors, Army operation and maintenance appropriation stated on
vouchers is properly chargeable_ _ . _ . ___ . _____ 964

ASSBIGNMENT OF CLAIMS (Se¢c CLAIMS, Assignment)
ATTORNEYS
Fees
Employee litigation
The legal fees awarded a former Foreign Service Officer of the Depart-
ment of State in a grievance proceeding brought under section 1820 of
Volume 3 of the Foreign Affairs Manual are not reimbursable since
neither the authority in 22 U.S.C. 810 to procure legal services for the
protection of the interests of the Government or to enable an officer or
employee of the Service to carry on his work efficiently, nor the authority
in Public Law 84-885 to incur expenses in unforeseen emergencies
arising in the diplomatic and consular services apply in the circumstances
of a grievance proceeding__ __ ___ o _...___ 859

AUTOMATIC DATA PROCESSING SYSTEMS. (See EQUIPMENT,
Automatic Data Processing Systems)

AUTOMOBILES
Generally. (Se¢e VEHICLES)

Transportation. (Se¢e TRANSPORTATION, Automobiles)

AWARDS
Contract awards. (See CONTRACTS, Awards)

BALANCE OF PAYMENTS PROGRAM. (Se¢e FUNDS, Balance of
Payments Program)
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BANEKRUPTCY Page

Carriers

Reorganization, etc.

Government to maintain services

Option obtained from Central Railroad of New Jersey by Secretary
of Transportation pursuant to sec. 3(b)(4) of Emergency Rail Service
Act of 1970 incident to guaranteeing trustee certificates issued in re-
organization proceedings of railroad, which option provides that Secretary
acquire by purchase or lease trackage rights and equipment to maintain
railroad services in event of actual or threatened cessation of such
services, may not be exercised without further action by Congress.
Legislative history of act contains no indication Secretary is authorized
to take over railroad and operate it, but rather evidences that he may
exercise option, following favorable congressional action, without
awaiting outcome of proceedings before reorganization court or Inter-
state Commerce Commission______________________________._______ 309

BIDDERS
Allegation of unfairness, etc.

Although offerors who submitted acceptable technical proposals for
construction of any or all of three Bachelor Officers Quarters (BOQ)
and therefore were entitled to bid on project or projeots under subse-
quent invitation for bids should have been given more detailed informa-
tion concerning application of per man statutory limitation imposed by
sec. 706 of Military Construction Act of 1972, and possibility of waiver,
nevertheless the contracting officer’s recommendation that limitation
placed on one of the projects should be waived for low overall bidder who
was not low on major construction item was not unfair to second low
bidder who should have been aware that sec. 706, and implementing
pars. 11-110(a) and (c) of Armed Services Procurement Reg. provide both
for limiting costs and for waiver when limitation is impracticable to
IMPOSE_ - | - - o e
Bids, generally. (See BIDS)

Invitation right

Amendments

Incorrectly addressed

Bid transmitted by Telex system because amendment advancing bid
opening date was not received until within 4 hours of bid opening time
due to incorrect listing of bidder’s address was properly rejected, even
though bidder was advised during telephonic inquiry to use whatever
means were available to transmit bid and had subsequently confirmed
bid, since invitation for bids did not authorize telegraphic bids and late
receipt of confirmation bid was not excusable. Although amendment
changes are required to be furnished everyone sent invitation, procure-
ment activity is not insurer of prompt delivery and, therefore, cancella-
tion of amendment is not required because it was inadvertently mis-
directed. Propriety of procurement rests on obtaining adequate com-
petition and reasonable prices and not on affording every possible
prospective bidder opportunity to bid_ . _ . _ . _______________._____._ 281

969
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BIDDERS—Continued
Qualifications
Administrative determinations
Acceptance

Under total small business set-aside solicitation for pastry require-
ments that listed estimated quantities for each of 33 items solicited and
required both unit and total estimated prices for each of the items, and
indicated any items might be grouped together and awarded to one or
more bidders in whichever grouping would be most advantageous to the
Govt., multiple awards to low bidder on two of three groupings submitted
and to protestant for remainder of the items would result in lowest ag-
gregate price to the Govt. as provided by solicitation, and as statement
of group bidder that each group of items “are bid as a Total All or None
Bid’’ does not qualify its bid, since in listing items in groups, bidder in-
dicated that an award of individual items would not be acceptable, the
group bidder, administratively determined to be responsible bidder, is
eligible to receive award._ ____________________ . __.___.

Discretionary authority

Although record of contract awarded under an invitation for bids
on skid mounted power plants is not clear as to successful bidder’s
prior experience, and procedures and facilities to be used in connection
with engineering services to be furnished, the validity of the affirmative
administrative determination of bidder responsibility will not be ques-
tioned absent showing of bad faith or lack of any reasonable basis for
discretionary judgment made since failure to meet literal requirements
of experience clause provisions does not require bid rejection if bidder
otherwise qualifies to perform the contract awarded_ ____._____.______

Propriety

Determination of bidder responsibility by contracting officer who
virtually ignored initial preaward survey favorable to an offeror under
solicitation for Inspection and Repairs As Necessary (IRAN) of aircraft
and relied exclusively on unfavorable data, including second preaward
survey, without rationalizing basis for rejection of intitial preaward
survey in which he participated and concurred in the “award’”’ recom-
mendation to the rejected offeror although of doubtful validity, and
contracting officer, as required by par. 1-900, et seq. of Armed Services
Procurement Reg., should have resolved inconsistencies and uncer-
tainties in record before reaching reasoned judgment of responsibility,
record does not establish arbitrariness or capriciousness which is pre-
requisite to recovering preparation costs. However, similar occurrence
should be avoided in future_._____________________________________

Page
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BIDDERS—Continued
Qualifications—Continued
Administrative determinations—Continued

Reasonable

In the procurement under request for quotations of technical services
in support of Tactical Air Control and Defense Systems Interface
Program on cost-plus-a-fixed-fee basis, which because services were
previously furnished on sole-source basis provided for three-month
indoctrination period for any nonincumbent selected for award, the
recommendation of the Procurement Advisory Committee, accepted by
the contracting officer, that incumbent was best qualified on basis of
technical capabilities and competence, although not lowest offeror,
evidences no unreasonableness or favoritism, for even after applying
Indoctrination Learning Adjustment factor the incumbent rated higher,
and it was proper under negotiation procedures to consider factors
other than price and to use a point system that included, in addition to
price, personnel, experience, technical approach, etc., as an evaluation
technique. . . oo

As bid evaluation factor
Employees of bidder

Failure to call in offerors in competitive range for detailed discussions
of specific deficiencies in their proposals, and requirement that engineers
have Bachelor of Science Degree resulted in award of contract to other
than low offeror at substantial increase in price to Govt., which indicates
that manner and extent of discussions of proposals with offerors in com-
petitive range were not conducive to obtaining maximum competition.
One of primary purposes of conducting negotiations with offerors is to
raise to acceptable status those proposals which are capable of being
made acceptable, and thereby increase competition, and it is incumbent
upon Govt. negotiators to be as specific as practical considerations will
permit in advising offerors of corrections required in their proposals.
Furthermore, Bachelor of Science Degree requirement should be recon-
sidered before it is included in future procurements._ .. ___________..___

Capacity, etc.
Determination

Determination bidder was not responsible to perform requirements
contract to repair adding machines and calculators because he could
not furnish loan equipment during periods of repair, and because operat-
ing from home there was little indication bidder was regularly engaged
in repair business, is not invalid determination as contracting agency
is vested with considerable degree of discretion in deciding responsibility
of prospective contractor. However, bidder should have been given
opportunity to establish ability to furnish loan equipment by performance
time in view of statement made during preaward survey of ability to
obtain equipment, and award of contract on similar terms to repair
typewriters. It is, therefore, suggested that in future information re-
ceived in connection with particular procurement should be utilized,
where relevant, in similar concurrent procurement_ _____ .. _____..___-
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BIDDERS—Continued
Qualifications—Continued
Capacity—Continued
Plant facilities, etc.

An offeror under request for technical proposals (RFTP) of two-step
procurement for the design, construction, and performance testing of
nitric acid-sulfuric acid concentration plants who possesscs ‘‘in-depth”
technological skill and experience but who had never designed and con-
structed a plant exactly like that outlined in the RFTP-—the position of
protestant, the only other responsive bidder—satisfied experience re-
quirements of solicitation and was, therefore, acceptable for advancement
to step two, and having submitted lowest bid, as protestant’s bid errors
could not be waived as minor informality, properly was awarded con-
tract. Experience provisions of solicitation only required a showing that
components offered had performed satisfactorily in an operating plant
of similar design for 2 years and not that all components had been put
together in a facility and operated successfully in that facility for 2

Qualifications v. qualified products

The issuance of a request for proposals for stationary brake discs to
be used as spare parts to the “only known qualified sources’” does not
mean the item being procured involves a qualified product. Establish-
ment of procedures to determine qualifications of a source to manufacture
a part in accordance with required specifications is discretionary and
within the ambit of the cxpertise of the cognizant technical activity,
whose responsibility it is to determine the criteria necessary to insure
the safety, dependability and interchangeability of the part on an ad hoc
DASIS . e

Technical criteria utilization

Where offerors were not required to submit technical proposals to
service electron microscopes but only to offer to conform to best practices
of industry, and factors making up technical criteria were evaluation of
capacity factors, determination offeror was technically unacceptable
amounted, in essence, to determination of nonresponsibility for reasons
of capacity that required referral to SBA under 1-1.708.3 of Federal
Procurement Regs. Furthermore, award of nonpersonal secrvice, fixed
price, contract to offeror determined capable of providing highest quality
services was without authority and, therefore, if SBA will issue Certificate
of Competency to rejected offeror, award made should be terminated for
convenience of Govb_ . _ ..
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BIDDERS—Continued
Qualifications—Continued
Experience
Administrative determination

Experience requirement provision in invitation for bids to furnish gas
turbine power generators which stated that low bidder may be required
to establish supplier experience in furnishing of gas turbine power plants,
and, if not, written certificates would have to be obtained from manu-
facturer of engines—one before award assuring compliance with criteria
to which engines were designed and manufactured, and one after Govt.
acceptance of delivery warranting that engines are proper and adequate
for use to which they have been put—involves matter of bidder responsi-
bility for determination by contracting officer, except where Certificate of
Competency had been or would be issued. However, since literal com-
pliance with certifications required was not intended or sought in pro-
curement, future solicitations should state requirements more precisely. .

Product reliability and manufacturing capability

The inclusion in an invitation for bids to procure gas turbine units of an
experience, performance bond, and two liquidated damage clauses in
order to protect interests of the Govt. is not restrictive of competition
where experience clause is intended to establish prior experience—a mat-
ter of bidder responsibility and not bid responsiveness—and its use is
appropriate to substantiate product reliability and manufacturing capa-
bility ; where perforrmance bond is a necessary and proper means to secure
the contractor’s obligation under contract, even though a 100 percent
performance bond was required; and where the liquidated damages at
different per diem rates for delayed delivery and failure of units to operate
each day for the first year was warranted on basis of administrative needs
and prior experiences, and furthermore, determination of whether penalty
is involved depends on facts as they arise

Responsibility ». responsiveness

In procurement of 2,000 KW gas turbine engine driven power plants
and related data packages, and skid mounted power plants, the experience
clause in the solicitations which is directed to the performance history of
smaller related generators rather than to specific performance experience
of the KW generator solicited is a matter of bidder responsibility and not
bid responsiveness since clause relates to bidder experience and not to
history of product performance. Also matters of responsibility are the
experience level specified for supplier of gas turbine engine, and capability
of bidder to meet qualification requirements for engineering services per-
sonnel and facilities. Furthermore, even-if warned to the contrary, docu-
mentary evidence to show compliance with experience clause require-
ments may be submitted after bid opening since such information relates
to bidder’s qualifications to perform__ __ __ __ _______._____.___-...__.
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BIDDERS—Continued

Qualifications—Continued

Financial responsibility

Subsidiary of parent corporation undergoing reorganization

Administrative determination that low bidder, subsidiary of corpora-
tion undergoing Chap. XI Bankruptcy Act reorganization (11 TU.S.C.
701), did not possess financial strength to perform multiyear contract
for transducers and parts at low price bid is determination that is within
contemplation of par. 1-902 of ASPR to effect that any doubt as to finan-
cial strength of bidder that cannot be resolved affirmatively requires de-
termination of nonresponsibility. Record confirms that price bid would
result in loss, that contracting agency’s estimate of costs on separate
yearly quantities is not contrary to terms of solicitation or ASPR 1-322.1
(b) (3), and that refusal to rely on bidder’s material and labor cost esti-
mates was not arbitrary and, furthermore, consideration of parent cor-
poration’s reorganization in determining its subsidiary’s responsibility
was within administrative discretion. - .. ___ . ____________________.__

Inspection and product facilities
Responsibility determination

As matters involving points of production and inspection have tradi-
tionally been treated as matters affecting responsibility of bidder rather
than responsiveness of bid, low bidder—small business concern—who
offered to provide alternative production points for several items of
engineer wrenches he selected to bid on from 59 items solicited, without
indication as to which point would be used on each of items, was properly
determined to be nonresponsible bidder, since although given opportunity
to correct nonresponsibility determination, bidder refused plant facilities
survey to revise production points to be consistent with bid samples
submitted, thus meeting requirement that samples must be from pro-
duction of manufacturer whose product is to be supplied, and also
refused to file for Certificate of Competency . - - _ .. _________________

Manufacturer or dealer
Determination

Whether low bidder on non-set-aside portion of a procurement with
a 50 percent set aside for award to labor surplus area concerns who on
date of bid opening is negotiating to acquire the performance activity
from a large business concern is eligible as a manufacturer or regular
dealer (‘‘going concern’’) for purposes of award under Walsh-Healey
Contracts Act (41 U.S.C. 35-45) is for determination initially by con-
tracting officer subject to review by Dept. of Labor (ASPR 12-601,
et seq.). To qualify as a manufacturer a firm newly entering into manu-
facturing activity must show before award that it has made all necessary
prior arrangements for space, equipment, and personnel, and if qualifying
commitments are made prior to award for entering into manufacturing
business, a new firm is not barred from receiving an award because it
has not yet done any manufacturing
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BIDDERS—Continued Page
Qualifications—Continued
Preaward survey
Favorable but not considered

Determination of bidder responsibility by contracting officer who
virtually ignored initial preaward survey favorable to an offeror under
solicitation for Inspection and Repairs As Necessary (IRAN) of aircraft
and relied exclusively on unfavorable data, including second preaward
survey, without rationalizing basis for rejection of initial preaward
survey in which he participated and concurred in the ‘“award” recom-
mendation to the rejected offeror although of doutful validity, and
contracting officer, as required by par. 1-900, et seg. of Armed Services
Procurement Reg., should have resolved inconsistencies and uncertain-
ties in record before reaching reasoned judgment of responsibility, record
does not establish arbitrariness or capriciousness which is prerequisite to
recovering preparation costs. However, similar occurrence should be
avoided in future_ _ . - __ 977

Prequalification of bidders
Propriety

Negotiation procedures pursuant to determinations and findings for
restoration of National Monument historical structure on basis it was
impracticable to secure competition by formal advertising within
meaning of 41 U.S.C. 252(c) (10), as implemented by sec. 1-3.210 of the
Federal Procurement Regs., having been used to prequalify firms since
procurement otherwise was treated as formally advertised, any award
under solicitation would be improper, and if resolicited, procurement
should be formally advertised. The preselection method of qualifying
firms and the failure to synopsize procurement in Commerce Business
Daily was restrictive of full and free competition contemplated by
advertising statutes. Furthermore, even under ncgotiation procedures,
prequalification of offerors would be inconsistent with requirement that
negotiated procurements be on competitive basis to maximum practical
extent . e 569

Under solicitation for conduct of experiments to test and evaluate
Housing Allowance Experimental Program, which was divided into three
separate experiments—demand, supply, and administrative agency—
noncompetitive awards of phase II portion of demand experiment to
other than contractor whose performance under phase I was deficient,
and of supply and administrative agency experiments (AAE) indicate
proclivity for sole source awards and departure from regulatory require-
ments for competitive bidding (FPR 1-3.101(c)) that is not justified on
basis of ‘““unique’’ contractor capabilities. The selection of AAE con-
tractor to complete phase II of the demand experiment was in effect a
prequalification of that contractor, and severable portions of the un-
justified award should be terminated and resolicited on competitive
basis, and this recommendation for corrective action reported to appro-
priate congressional committees. . _______ ... 987
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BIDDERS—Continued
Qualifications—Continued
Becurity clearance
Although failure to inquire why incumbent contractor furnishing
security watchman services, whose proposal was administratively lost,
had not submitted proposal was not sound procurement practice,
contract negotiated pursuant to sec. 1-3.210 of the Federal Procurement
Regs. (FPR) on the basis of a determination and findings (D&F) that it
was impracticable to secure competition because only three sources had
top security clearance need not be terminated for that reason as lost
proposal could only be established by self-serving statements. However,
termination of award nevertheless is recommended in view of fact
negotiation procedures were used to convert successful contractor’s
secret clearance to top secret, and the D & F did not satisfy criteria in
FPR sec. 1-3.305(b), but rather prequalified the three firms thus re-
stricting competition. Any resolicitation should consider using formal
advertising and should treat top security clearance as matter of bidder
responsibility - - _ o e

Responsibility v. bid responsiveness
Bidder ability to perform

Determination bidder was not responsible to perform requirements
contract to repair adding machines and calculators because he could not
furnish loan equipment during periods of repair, and because operating
from home there was little indication bidder was regularly engaged in
repair business, is not invalid determination as contracting agency is
vested with considerable degree of discretion in deciding responsibility
of prospective contractor. However, bidder should have been given op-
portunity to establish ability to furnish loan equipment by performance
time in view of statement made during preaward survey of ability to
obtain equipment, and award of contract on similar terms to repair
typewriters. It is, therefore, suggested that in future information received
in connection with particular procurement should be utilized, where
relevant, in similar concurrent procurement.__ . _______._.._.._____

Bid rejection erroneous

Where offerors were not required to submit technical proposals to
service electron microscopes but only to offer to conform to best prac-
tices of industry, and factors making up technical criteria were evalua-
tion of capacity factors, determination offeror was technically unaccept-
able amounted, in essence, to determination of nonresponsibility for
reasons of capacity that required referral to SBA under 1-1.708.3 of
Federal Procurement Regs. Furthermore, award of nonpersonal service,
fixed price, contract to offeror determined capable of providing highest
quality services was without authority and, therefore, if SBA will issue
Certificate of Competency to rejected offeror, award made should be
terminated for convenience of Govt._ . _ ... . ______.___._._.
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BIDDERS—Continued Page
Responsibility v. bid responsiveness—Continued
Bond requirements

Bidder required to furnish bid guarantee in penal sum of only $300,000
who submitted bond signed by two sureties—one having net worth of
$625,500, the other $27,500—was responsible bidder whose bid should
not have been rejected. Even though one of the sureties did not show on
his Affidavit of Individual Surety at bid opening net worth at least equal
to penal sum of bid bond, the bond itself is enforceable and bidder is
considered to have tendered valid bid bond, executed by sureties that
are jointly and severally liable in penal sum sufficient to satisfy require-
ments of solicitation. Moreover, as net worth information does not relate
to bid responsiveness but rather to responsibility of surety, rejected bid
may be considered on basis of corrected affidavit submitted by deficient
SULEY - o o o e e e e dicceeieman 184

Experience

Experience requirement provision in invitation for bids to furnish gas
turbine power generators which stated that low bidder may be required
to establish supplier experience in furnishing of gas turbine power plants,
and, if not, written certificates would have to be obtained from manu-
facturer of engines—one before award assuring compliance with criteria
to which engines were designed and manufactured, and one after Govt.
acceptance of delivery warranting that engines are proper and adequate
for use to which they have been put—involves matter of bidder responsi-
bility for determination by contracting officer, except where Certificate
of Competency had been or would be issued. However, since literal
compliance with certifications required was not intended or sought in
procurement, future solicitations should state requirements more
precisely e 87

The inclusion in an invitation for bids to procure gas turbine units of
an experience, performance bond, and two liquidated damage clauses in
order to protect interests of the Govt. is not restrictive of competition
where experience clause is intended to establish prior experience-—a
matter of bidder responsibility and not bid responsiveness—and its
use is appropriate to substantiate product reliability and manufacturing
capability ; where performance bond is a necessary and proper means to
secure the contractor’s obligation under contract, even though a 100
percent performance bond was required; and where the liquidated
damages at different per diem rates for delayed delivery and failure of
units to operate each day for the first year was warranted on basis of
administrative needs and prior experiences, and furthermore, determina-
tion of whether penalty is involved depends on facts as they arise_ ... 640
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BIDDERS—Continued
Responsibility v. responsiveness—Continued
Informa.tion

Requirement that bids under invitation soliciting custodial services
be accompanied by outline of bidder’s proposed method of operation as
to job and work force, method of supervision, types and quantities of
equipment, performance schedule is matter of bidder responsibility and
not bid responsiveness, notwithstanding invitation provision for man-
datory rejection of bids that failed to furnish required information,
since method of operation pertains to “know-how,” which is element of
responsibility as specifications form basis for actual work requirement.
However, should it be deemed desirable to require outline of bidder’s
method of operation, invitation should state purpose of requirement and
how outline will be considered in selection of successful bidder and in
administration of contract___.___________ . __ . ...

Holding in Albano Cleaners, Inc. v. U.8., 197 Ct. CL 450, does not
require conclusion that procuring activity’s established treatment of
outline of bidder’s proposed method of operation as matter of bid respon-
siveness rather than bidder responsibility must be adhered to and is not
subject to change as court recognized that contracting agency is not
estopped from ceasing a particular treatment employed in prior procure-
ments in awarding new contracts

Points of production and inspection

As matters involving points of production and inspection have tradi-
tionally been treated as matters affecting responsibility of bidder rather
than responsiveness of bid, low bidder—small business concern—who
offered to provide alternative production points for several items of
engineer wrenches he selected to bid on from 59 items solicited, without
indication as to which point would be used on each of items, was properly
determined to be nonresponsible bidder, since although given opportunity
to correct nonresponsibility determination, bidder refused plant facilities
survey to revise production points to be consistent with bid samples
submitted, thus meeting requirement that samples must be from produc-
tion of manufacturer whose product is to be supplied, and also refused
to file for Certificate of Competency. ___ _______________.__________

Subsidiaries
De facto control

Although in determining whether parent and its subsidiary should be
treated as separate entities term “‘day-to-day’’ control was erroneously in-
jected into Labor Dept.’s criteria of de facto control by contracting
agency reviewing equal employment opportunity (EEO) compliance
of successful contractor with E.O. 11246, ruling in 50 Comp. Gen. 627
(1971) that affirmative action plan was not required to be submitted by
prime contractor for each establishment is upheld upon reconsideration
of decision at request of third party, as record establishes criteria used
to determine separate entities of contractor and its subsidiary was not
unreasonable, arbitrary or capricious and that, furthermore, there is no
evidence of attempt to evade EEO obligations_.- - _ _ __________________
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BIDS
Acceptance time limitation
Computation
‘Saturdays, Sundays and holidays
Acceptance of a bid, subject to acceptance within 60 calendar days
from date of receipt of the offer, on Monday, Feb. 5, 1973, the 62nd day
because the 60th calendar day occurred on Saturday, Feb. 3, 1973, did not
consummate a valid contract, notwithstanding the law of the situs—
New York State—provides that when an act is authorized or required
to be performed on a Saturday, Sunday, or public holiday, it may be
done on the next succeeding business day, since applicability of the
statute is academic in view of the incorporation of Standard Form 33A
in the invitation for bids, which provided that “Time if stated as a num-
ber of days, will include Saturdays, Sundays and holidays.” Modifies 38
Comp. Gen. 445 and B-137634, dated July 5, 1963

Dissimilar provisions
Cross-referencing

Three invitations for bids soliciting vehicle operation and maintenance
services which stated a 90-day bid acceptance period without requiring
further action by bidder, and which included a SF 33 indicating a 60-day
bid acceptance period would result unless a different period was inserted
by bidder, without cross-referencing the provisions, were defective as
evidenced by 10 out of 13 bids being nonresponsive, thus indicating the
conflicting provisions were misleading, and although bidders are ex-
pected to scrutinize carefully the entire solicitation package and to
timely request assistance, the Govt. has the initial responsibility of
clearly stating what is required. The two invitations under which
awards were withheld should be canceled and readvertised, clearly

stating bid acceptance terms, but award made in reliance on previous

Comptroller General decisions will not be disturbed.____._..._._._.._.
Recommendation that conflicting bid acceptance periods in invitations
should have been cross-referenced to avoid misleading bidders requires
corrective administrative action pursuant to sec. 232 of the Legislative
Reorganization Act of 1970, Public Law 91-510, and therefore copies of
the Comptroller General decision containing the recommendation are
being transmitted to appropriate congressional committees. Also, sec. 236
of the act requires written statements by administrative agency of
action to be taken with respect to the recommendation to be submitted
to the House and Senate Committees on Government Operations not
later than 60 days after date of recommendation and to the Committees
on Appropriations in connection with the first request for appropria-
" tions made more than 60 days after date of the recommendation_._.___
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BIDS—Continued Page
Acceptance time limitation—Continued
Extension
Protest determination

Although in 50 Comp. Gen. 357 it was held that protest of a pro-
curement to the United States GAQ within the offeror’s acceptance
period would be viewed as continuing the protestant’s bid in being,
pending disposition of protest and, if proper, for a reasonable time
thereafter, even without an express extension of the bid, the period
for which an extension should be considered binding upon the protesting
bidder must be decided on the basis of all of the circumstances involved.
Therefore, in view of the contention of protestant that due to changes
in production and manufacturing economics its bid was not extended
beyond the last extension of bid acceptance time period, which expired
on date of the Comptroller General’s decision sustaining its protest,
because to accept an award at its bid price would result in a loss con-
tract, contracting agency’s attempt to award a valid contract on basis
of the original bid price was ineffectivz. But see B-177165, August 23,
1978 .l 863

Aggregate v. separable items, prices, ete.
Cancellation of items
Effect on nonresponsive bid

Deletion of data identified as separate contract line items (CLINs)
from solicitations contemplating award of multi-year contracts for ur-
gently needed portable shelters and ward containers in order to avoid
canceling solicitations because low bidder had qualified its bids by state-
ment no charge would be made for several data CLINs provided Govt.’s
drawing package met requirements for data item was in accord with
terms of invitations for bids and thus was not prejudicial to other bidders.
With the deletion, low bids hecame responsive since a bid need not be
rejected for pricing response if item to which it was nonresponsive is
not included in award. Furthermore, under circumstances, there was
no impropriety in fact that the deletion was prompted by substantial
difference in price between two lowest bids_____________________..__. 190

Failure to bid on all items

Failure of low bidder to include price for quantity increment of 16
thru 25 in response to second step of a two-step formal advertisement
for oscilloscopes to be furnished under 1-year requirements contract
was properly corrected in consonance with par. 2-406.2 of the Armed
Services Procurecment Reg. since unit price of $1,491 offered on initial
order quantity as well as for follow on quantities of 1 thru 5, 6 thru 15,
and 26 thru 35 established definite and easily recognizable pattern of
prices which clearly indicated the single unit price applied to all hid
increments. An exception to general rule that nonresponsive bid may
not bc corrected is permitted where consistency of pricing pattern
is discerniblc and establishes both existence of error and bid intended—
to hold otherwise would convert an obvious clerical error of omission
to matter of nonresponsiveness. _ . _ . _ .. 604
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BIDS—Continued
Aggregate v. separable items, prices, etc.—Continued
Partial award
Propriety
Under an invitation for bids (IFB) which provided for preparation of
personal property for shipment under three schedules—outbound
services; inbound services; and intra-city and intra-area moves—each
schedule further divided into three distance areas, and for evaluation of
bids on the total aggregate price of all items within an area of performance
under a given schedule, and that bidder must bid on all items within
specified area of performance for a given schedule, the acceptance of an
‘‘all or none” bid which was not low in all areas was not precluded, and
award to the bidder submitting the low, responsive bid for the combined
Schedules I and IT was proper. Furthermore, bidder erroneously informed
that “ all or none’’ bids must be low in all areas of all schedules, who made
no effort to see that a clarifying amendment was issued, assumed the
risk that resolution of question of law raised would not be sustained
upon review

Subitem pricing
Omissions

Failure to furnish separate prices for subitems. in bid to furnish circuit
breakers and related items under solicitation stating that offers which do
not show unit prices will be rejected as not responsive is immaterial as
deviation does not affect price, quantity or quality. Bidder by inserting
word “‘included” in spaces available for all subitems will be obligated to
furnish subitems as well as basic circuit breakers at price bid for basic
circuit breakers. Furthermore, requirement in solicitation is not neces-
sarily material simply because it was expressed in positive terms with
warning that failure to comply “may’”’ or “will”’ result in rejection of bid
as NONTeSPONSIVe .. . eo__._

All or none

Omission of item effect

Under invitation for bids for preparation of personal property of mili-
tary personnel for shipment or storage that divided delivery require-
ments into schedules I, II, and III, each schedule further divided into
three geographical areas, a bidder who when awarded contract for sched-
ules IT and III as low bidder alleged intent to bid on ‘“all-or-none’’ basis,
except for indicated exclusion of area I, schedule III, may not have its
bid corrected as for a minor error, nor may bid be disregarded, since error
in designating all-or-none portion of bid is not ascertainable from bid
documents and correction would displace low bidder on schedule I
(ASPR 2-406.3(a) (3)). Although award for three schedules on all-or-none
basis would be precuniarily advantageous to Govt., preservation of
competitive system requires rights of other bidders to be considered.- ..
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BIDS—Continued

All or None—Continued

Separate groupings

Under total small business set-aside solicitation for pastry require-
ments that listed estimated quantities for each of 33 items solicited and
required both unit and total estimated prices for each of the items, and
indicated any items might be grouped together and awarded to one or
more bidders in whichever grouping would be most advantageous to the
Govt., multiple awards to low bidder on two of three groupings
submitted and to protestant for remainder of the items would result
in lowest aggregate price to the Govt. as provided by solicitation, and
as statement of group bidder that each group of items ‘“‘are bid as a
Total All or None Bid" does not qualify its bid, since in listing items in
groups, bidder indicated that an award of individual items would not
be acceptable, the group bidder, administratively determined to be
responsible bidder, is eligible to receive award.__. ___________.________
Bidders, generally. (Se¢e BIDDERS)
Bid shopping. (See CONTRACTS, Subcontracts, Bid shopping)
Bonds. (See BONDS, Bid)
Brand name or equal. (Se¢e CONTRACTS, Specifications, Restric-

tive, Particular make)
Buy American Act

Buy American Certificate

Acceptance

Participation by a large foreign business concern in performance of
proposed contract award to a self-certified small business concern,
either by way of joint venture or subcontract, does not change the
“small business’’ status of bidder where cognizant SBA regional office
found no evidence of improper affiliation through common ownership,
personnel, management, or contractual relationship as precluded by
SBA 121-Small Business Size Standards; where small business concern
in subcontracting a major portion of work to be performed to large
business meets requirement to make a significant contribution to the
manufacture or production of contract end item; where Buy American
Act restrictions are satisfied by bidder’s certification that end product to
be supplied will be a domestic source end product; and where compliance
with act, as well as military specifications, is one of contract adminis-
tration and properly the responsibility of the contracting agency_____.

Noncompliance

Under invitation for bids to supply softballs that contained “U.S.
Products Certificate’ clause that required bidders to certify only T.S.
End Products and Services would be furnished thus implementing
Balance of Payments Program, sending American produced softball
core, with covers, needles and thread to Haiti to have covers sewn on
softball core would constitute manufacturing outside U.S. and precludes
consideration of bid since phrase “U.S. End Product” stems from Buy
American Act and requires end product to be supplied to be manufac-
factured in U.S. Fact that services to be performed in Haiti would con-
stitute less than 39, of cost does not make applicable provision in U.S.
Products and Service clause that 25% or less of services performed out-
side U.S. will be considered U.S. services since contract contemplated
is for product, not serviees_ .. _ ...
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BIDS—Continued Page
Buy American Act—Continued
Generally. (See BUY AMERICAN ACT)
Price differential
Small business or labor surplus area concerns

Bid under invitation for bids that offered to furnish foreign source
end items in response to solicitation for circuit breakers and related
items, properly was evaluated by adding 12 percent factor required by
sec. 1-6.104-4(b) of Federal Procurement Regs. (FPR) when bidder
submitting low acceptable domestic bid is small business concern or
labor surplus area concern, or both, as defined in FPR 1-1.801. The fact
that low domestic bidder failed to indicate which labor surplus area it
was claiming did not limit adjustment factor to 6 percent since location
of performance information submitted by domestic bidder permitted
determination that contract would be performed in substantial labor
surplus area and, furthermore, for purposes of Buy-American preference,
domestic bidder was not required to be ‘“‘certified-eligible concern”____ 265

Cancellation. (Se¢ BIDS, Discarding all bids)
Competitive system
Adequacy of competition
Determination base

In absence of clear and convincing evidence that contracting officials
erred in judging minimum needs of Govt., U.S. GAO will not substitute
its judgment as to sufficiency of technical data package furnished under
invitation for radio sets, nor is invitation considered to be legally defec-
tive since fair competition was not precluded where bidders were in-
formed contractor would be-required to successfully manufacture con-
tract end items and to bear cost of attaining stated functional or per-
formance requirements, which is adequate notice to sophisticated
bidders to scrutinize technical requirements and to price any significant
unknowns for which they and not Govt. would be responsiblé for cor-
recting, and which is sufficient allocation of performance risk to assure
compebition e emmeeaeo e 219

Equipment procurement

Adding cost of program duplication and the time required to check
out time-sharing computer services program solicited to bids submitted
by new sources did not favor current contractor, or prevent competition
because of high cost of changover as compared with bid prices, since
evaluation factor represents an accurate depiction of costs to Govt. to
change contractors, and method of transferring services employed
by the contracting agency is not subject to question in absence of
fraud or capricious action since different practice used by business
does not alter terms of invitation for bids. Furthermore, the quantum
of service evaluation criteria was not misleading as effect of the criteria
on bid price was determinable by each bidder at bid preparation time.
However, substantial difference in bid prices received indicating in-
adequare competition to insure a reasonable price, future procedures
should be revised su bidders can compete effectively against an incumbent
contractor _ - _ e oooo-- e emmmmmcema s 905
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BIDS—Continued
Competitive system—Continued
Compliance requirement
Deviation justification

Under solicitation for conduct of experiments to test and evaluate
Housing Allowance Experimental Program, which was divided into
three separate experiments-—demand, supply, and administrative agency
—noncompetitive awards of phase Il portion of demand experiment to
other than contractor whose performance under phase I was deficient,
and of supply and administrative agency experiments (AAE) indicate
proclivity for sole source awards and departure from regulatory re-
quirements for competitive bidding (FPR 1-3.101(c)) that is not
justified on basis of ‘“‘unique” contractor capabilities. The selection of
AAE contractor to complete phase II of the demand experiment was in
effect a prequalification of that contractor, and severable portions of
the unjustified award should be terminated and resolicited on com-
petitive basis, and this recommendation for corrective action reported
to appropriate congressional committees_ ... ________________..__

Delivery provisions
Rates secured after bid opening

In evaluation of bids on trucks solicited by Federal Supply Service
of the General Services Administration (GSA) for United States
Postal Service, GSA properly did not consider lower bilevel loading
freight rates secured by bidder pursuant to sec. 22(1) of the Interstate
Commerce Act after bid opening since sec. 1-19.203-3 of Federal
Procurement Regs. prohibits use of freight rates that become available
after bid opening unless no applicable rates are available at bid opening
time, for to permit bidders to shop for special rates after bid opening
time would be inconsistent with competitive bidding requirements.
Moreover, although there were no rates for movement of trucks in
multilevel flat cars at bid opening time, there were rates published
on same commodity loaded on other transport vehicles, and lowest
available rates in effect at bid opening time were used by GSA______._

Deviation clauses
Restrictive of competition

Forest Service invitation for bids (IFB) to furnish brush chippers that
called for a “braking system that will stop the cutter blades instantly”’
without defining “instantly,” but contracting officer stated a willingness
to accommodate reasonable tolerances from the normally accepted
meaning of the word is unduly restrictive of competition and should be
canceled since needs of Govt. were overstated, and there is no evidence
the low bid, held nonresponsive on the braking time, would not satisfy
actual needs of Govt. as well as the bid being considered for award. The
IFB should be readvertised, eliminating restrictive specification feature
and stating a reasonable time tolerance for braking of the cutter, and
also eliminating minor deviation clause used since deviation clauses have
no place in formally advertised procurements as they do not generally
permit free and equal competition_ _ _______________________________
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BIDS—Continued
Competitive system—Continued
Equal bidding basis for all bidders
Ambiguous specifications

Where specification provision for procurement of turbine power gen-
erators which stated gear box component of generator ‘‘shall be of proven
design recommended and in use by manufacturer of gas turbine engine’’
was literally interpreted to require furnishing more expensive gear box
currently in use by manufacturer as opposed to furnishing less expensive
gear box that has been used by manufacturer, bidders did not compete on
equal terms to prejudice of bidder who would have submitted lower bid
if gear requirement had been clearly stated and, therefore, invitation
for bids should be canceled since award under solicitation would be
invalid because one bidder had been prejudiced in preparation of its bid,
and any resolicitation should make prospective bidders aware of actual
needs as required by par. 1.1201 of ASPR _ ________ . ________._______

Approximated v. minimum requirements

Since weight of ripper required to be mounted on crawler tractors was
significant in determining ruggedness, strength, and desirability of ripper,
low bid that offered ripper with weight deficiency of 22 percent from
approximate requirements stated in invitation for bids properly was
rejected in light of contracting agency’s responsibility to draft specifi-
cations that meet actual needs of Govt. and to determine responsiveness
of bids, and record does not show rejection was arbitrary, capricious,
or was not based on substantial evidence. Doubt as to weight difference
and its effect on competition, and belief minimum and not approximate
requirements should have been used to insure equal bidding, are matters
that must be raised prior to bid opening as provided in 4 CFR 20.2(a),
the Interim Bid Protest Procedures and Standards__...______________

Evaluation factors determinability

Procedure in evaluation of bids of assessing travel and per diem costs
of Govt. inspectors at prospective contractors’ plants located outside
metropolitan St. Louis, Mo., area, and justified as ‘‘Foreseeable Costs,”
is not for application to bidders who already have Govt. representative
in residence as there is no actual cost to Govt. in such circumstances,
nor is an imputation of constructive inspection costs justified on basis
of equalizing competition. Furthermore, although pursuant to 10 U.S.C.
2305(c) factors other than price may be considered in evaluating bids,
Govt. costs incident to procurement which cannot be quantified with
reasonable certainty may not be used as a bid evaluation factor________
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BIDS—Continued
Competitive system—Continued
Federal aid, grants, etc.
Equal Employment Opportunity Programs

Although Fedl. Govt. is not a party to the contract awarded by
recipient of a construction grant from the Dept. of Health, Education,
and Welfare (HEW) under the Hill-Burton Act (42 U.S.C. 291 et seq.),
HEW had the responsibility of determining whether the conditions of
grant had been met, and review of records supports advice of HEW to
grantee that low bidder on the hospital addition solicited failed to meet
competitive bidding requirements because certification of part I affirma-
tive action requirements for equal employment opportunity only
committed the bidder to the local, Cleveland Plan, and because bidder
had not committed itself to part II affirmative action requirements
of solicitation, which involved trades not covered by part I, by merely
signing bid, since nothing in bid would bind bidder to conform to part
IT criteria, and no independent commitment to that part had been
submitted by the bidder__ . ______ ______ L ___

Negotiated contracts. (See CONTRACTS, Negotiation, Competi-
tion)

Preservation of system’s integrity
Invitation canceled and resolicited

Fact that specifications are inadequate, ambiguous, or otherwise
deficient is not of itself compelling reason to cancel invitation for bids
and, therefore, canceled invitation for manual typewriters and bid
samples that was resolicited in order to delete key tension requirement
and modify height requirement should be reinstated without key tension
requirement since there is no test method available to evaluate samples
for key tension and height requirement alone is not compelling reason
for cancellation. Readvertising procurement created auction atmosphere
where all bidders—total compensation—but one offered models pre-
viously offered but at reduced prices, and cancellation of invitation
was not only prejudicial to competitive system, it was inappropriate
in view of fact award under initial solicitation would have served needs
of Govt

Pecuniarily disadvantageous to Government

Under invitation for bids for preparation of personal property of
military personnel for shipment or storage that divided delivery re-
quirements into schedules I, II, and III, each schedule further divided
into three geographical areas, a bidder who when awarded contract for
schedules IT and III as low bidder alleged intent to bid on ‘‘all-or-none’’
basis, except for indicated exclusion of area I, schedule III, may not
have its bid corrected as for a minor error, nor may bid be disregarded,
since error in designating all-or-none portion of bid is not ascertainable
from bid documents and correction would displace low bidder on sched-
ule I (ASPR 2-406.3(a)(3)). Although award for three schedules on
all-or-none basis would be pecuniarily advantageous to Govt., pres-
ervation of competitive system requires rights of other bidders to be
considered
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BIDS—Continued
Competitive system—Continued
Restrictions on competition
Prequalification of bidders

Negotiation procedures pursuant to determinations and findings
for restoration of National Monument historical structure on basis it
was impracticable to secure competition by formal advertising within
meaning of 41 U.8.C. 252(c) (10), as implemented by sec. 1-3.210 of the
Federal Procurement Regs., having been used to prequalify firms since
procurement otherwise was treated as formally advertised, any award
under solicitation would be improper, and if resolicited, procurement
should be formally advertised. The preselection method of qualifying
firms and the failure to synopsize procurement in Commerce Business
Daily was restrictive of full and free competition contemplated by
advertising statutes. Furthermore, even under negotiation procedures,
prequalification of offerors would be inconsistent with requirement that
negotiated procuremsnts be on competitive basis to maximum practical
extent e e m

Protect interests of Government

The inclusion in an invitation for bids to procure gas turbine units of
an experience, performance bond, and two liquidated damage clauses
in order to protect interests of the Govt. is not restrictive of competition
where experience clause is intended to establish prior experience—a
matter of bidder responsibility and not bid responsiveness—and its

use is appropriate to substantiate product reliability and manufacturing,

capability; where performance bond is a necessary and proper means to
secure the contractor’s obligation under contract, even though a 100
percent performance bond was required; and where the liquidated
damages at different per diem rates for delayed delivery and failure of
units to operate each day for the first year was warranted on basis of
administrative needs and prior experiences, and furthermore, deter-
mination of whether penalty is involved depends on facts as they arise._

Specifications
Conformance

Provision. in an invitation for bids (IFB) prohibiting consideration of
discounts for payment within less than 20 days does not become in-
applicable because bidder requested progress payments if awarded a
contract and, therefore, a prompt payment discount of 2 percent for
‘payment within a 10-day period was properly disregarded in evaluation
of bids pursuant to sec. 1-2.407-3(c) of the Federal Procurement Regs.,
which prohibits evaluation of prompt payment discounts for time
periods less than specified in the IFB. Although the Govt. is entitled to
a disecount on any part of delivery payments applied in liguidation of
progress payments, bids under competitive bidding requirements must
be evaluated on basis prescribed in the invitation_ __________________
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BIDS—Continued
Competitive system—Continued
Specifications—Continued
Development to enable competition

Low bidder under canceled ambiguous invitation for bids on 2,000
KW gas turbine engine driven power plants and related data packages
who did not submit a bid under the reissued invitation because it in-
cluded a revised, more broadened experience clause, a requirement for
100 percent performance bond, and two liquidated damage clauses at
different per diem rates, provisions bidder contended were designed to
eliminate competition, was not prejudiced by use of clauses as they were
developed to protect the Govt.'s interests in view of the responses to
the initial solicitation from relatively inexperienced firms and, further-
more, use of such clauses is not improper or unduly restrictive of com-
petition because one or more bidders or potential bidders cannot comply
with their requirements.__. . _ e _a-

Restrictive

Forest Service invitation for bids (IFB) to furnish brush chippers
that called for a “braking system that will stop the cutter blades
instantly” without defining ‘“‘instantly,” but contracting officer stated
a willingness to accommodate reasonable tolerances from the normally
accepted meaning of the word is unduly restrictive of competition and
should be canceled since needs of Govt. were overstated, and there is no
evidence the low bid, held nonresponsive on the braking time, would
not satisfy actual needs of Govt. as well as the bid being considered for
award. The IFB should be readvertised, eliminating restrictive specifica-
tion feature and stating a reasonable time tolerance for braking of the
cutter, and also eliminating minor deviation clause used since deviation
clauses have no place in formally advertised procurements as they do
not generally permit free and equal competition_ - ______.____________

Two-step procurement. (See BIDS, Two-step procurement)
Contracts, generally. (See CONTRACTS)
Correction

Rule

Failure of low bidder to include price for quantity increment of 16
thru 25 in response to second step of a two-step formal advertisement
for oscilloscopes to be furnished under l-year requirements contract
was properly corrected in consonance with par. 2-406.2 of the Armed
Services Procurement Reg. since unit price of $1,491 offered on initial
order quantity as well as for follow on quantities of 1 thru 5, 6 thru 15,
and 26 thru 35 established definite and easily recognizable pattern of
prices which clearly indicated the single unit price applied to all bid
increments. An exception to general rule that nonresponsive bid may not
be corrected is permitted where consistency of pricing pattern is dis-
cernible and establishes both existence of error and bid intended—to
hold otherwise would convert an obvious clerical error of omission to
matter of NONresPONSIVENess.. - _ _ _ . o cicaoa-
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BIDS—Continued

Delivery provisions

Evaluation. (See BIDS, Evaluation, Delivery provisions)
Deviations from advertised specifications. (Se¢e CONTRACTS,

Specifications, Deviations)
Discarding all bids

Invitation defects

Fact that specifications are inadequate, ambiguous, or otherwise
deficient is not of itself compelling reason to cancel invitation for bids
and, therefore, canceled invitation for manual typewriters and bid
samples that was resolicited in order to delete key tension requirement
and modify height requirement should be reinstated without key tension
requirement since there is no test method available to evaluate samples
for key tension and height requirement alone is not compelling reason
for cancellation. Readvertising procurement created auction atmosphere
where all bidders—total compensation—but one offered models pre-
viously offered but at reduced prices, and cancellation of invitation was
not only prejudicial to competitive system, it was inappropriate in
view of fact award under initial solicitation would have served needs
of GOV el

Prices excessive

A price reduction from second low bidder after discarding of bids,
because low bid was nonresponsive and remaining bids received were
unreasonable as to price, was properly rejected since bid determined to
be unreasonably high cannot be said to be that of ‘‘otherwise successful”
bidder who pursuant to sec. 1-2.305 of Federal Procurement Regs. is
entitled voluntarily to reduce its bid after bid opening. Therefore, de-
cision to cancel invitation for bids and resolicit procurement under 41
U.8.C. 252(c)(14), which permits use of negotiation procedures where
bid prices after advertising are unreasonable, was proper determination_

Reinstatement
General Accounting Office direction
Under sec. 236 of Legislative Reorganization Act of 1970, action
taken to recommendation to reinstate canceled invitation for bids, copy
of which was submitted to congressional committees named in sec. 232
of act, must be sent by contracting agency to appropriate committees
within time limitations prescribed in sec. 236________________.________

Sale of surplus property
Generally. (See SALES, Bids, Discarding all bids)

524-843 0—T74—10
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BIDS—Continued
Discarding all bids—Continued
. Bpecifications defective
Ambiguous

Where specification provision for procurement of turbine power
generators which stated gear box component of generator “‘shall be of
proven design recommended and in use by manufacturer of gas turbine
engine” was literally interpreted to require furnishing more expensive
gear box currently in use by manufacturer as opposed to furnishing less
expensive gear box that has been used by manufacturer, bidders did not
compete on equal terms to prejudice of bidder who would have submitted
lower bid if gear requirement had been clearly stated and, therefore,
invitation for bids should be canceled since award under solicitation
would be invalid because one bidder had been prejudiced in prepara-
tion of its bid, and any resolicitation should make prospective bidders
aware of actual needs as required by par. 1.1201 of ASPR______________

Brand name or equal requirement

The cancellation after bid opening of an invitation for bids for marine
sanitary facilities because brand name or equal clause required by
sec. 1-1.307-6(a) (2) of the Federal Procurement Regs. had been omitted,
and inclusion of the clause in the reissued invitation was proper as clause
provides a vehicle for identifying and evaluating product offered. How-
ever, inclusion of a descriptive literature requirement in the new invita-
tion for purpose of determining the ‘“‘general overall compliance with the
specifications and drawings’’ is not in consonance with the brand name or
equal requirement and nonresponsiveness of bidders to the requirement
is symptomatic of deficiencies in the invitation. In addition, because use
of the descriptive literature clause was unnecessary, and because invita-
tion contained no specific component designation of the equal product,
second invitation was ambiguous and misleading and also should be
canceled and readvertised under revised specifications______._________

Conflicting provisions

Three invitations for bids soliciting vehicle operation and maintenance
services which stated a 90-day bid acceptance period without requiring
further action by bidder, and which included a SF 33 indicating a 60-day
bid acceptance period would result unless a different period was inserted
by bidder, without cross-referencing the provisions, were defective as
evidenced by 10 out of 13 bids being nonresponsive, thus indicating the
conflicting provisions were misleading, and although bidders are expected
to scrutinize carefully the entire solicitation package and to timely re-
quest assistance, the Govt. has the initial responsibility of clearly stating
what is required. The two invitations under which awards were withheld
should be canceled and readvertised, clearly stating bid acceptance
terms, but award made in reliance on previous Comptroller General
decisions will not be disturbed_ ____ ...
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BIDS—Continued
Discarding all bids—Continued
Specifications defective—Continued
Effect on competition

Forest Service invitation for bids (IFB) to furnish brush chippers that
called for a “braking system that will stop the cutter blades instantly”
without defining “instantly,” but contracting officer stated a willingness
to accommodate reasonable tolerances from the normally accepted mean-
ing of the word is unduly restrictive of competition and should be canceled
since needs of Govt. were overstated, and there is no evidence the low bid,
held nonresponsive on the braking time, would not satisfy actual needs
of Govt. as well as the bid being considered for award. The IFB should
be readvertised, eliminating restrictive specification feature and stating a
reasonable time tolerance for braking of the cutter, and also eliminating
minor deviation clause used since deviation clauses have no place in
formally advertised procurements as they do not generally permit free
and equal competition

Discounts
Evaluation. (See BIDS, Evaluation, Discount provisions)
Evaluation
Aggregate v. separable items, prices, etc.
All or none bids

Under an invitiation for bids (IFB) which provided for preparation
of personal property for shipment under three schedules—outbound
services; inbound services; and intra-city and intra-area moves—each
schedule further divided into three distance areas, and for evaluation of
bids on the total aggregate price of all items within an area of perform-
ance under a given schedule, and that bidder must bid on all items within
specified area of performance for a given schedule, the acceptance of an
‘“‘all or none”’ bid which was not low in all areas was not precluded, and
award to the bidder submitting the low, responsive bid for the combined
Schedules I and II was proper. Furthermore, bidder erroneously in-
formed that “all or none’ bids must be low in all areas of all schedules,
who made no effort to see that a clarifying amendment was issued,
assumed the risk that resolution of question of law raised would not be
sustained upon review

Approximated requirements

Since weight of ripper required to be mounted on crawler tractors was
significant in determining ruggedness, strength, and desirability of
ripper, low bid that offered ripper with weight deficiency of 22 percent
from approximate requirements stated in invitation for bids properly
was rejected in light of contracting agency’s responsibility to draft
specifications that meet actual needs of Govt. and to determine re-
sponsiveness of bids, and record does not show rejection was arbitrary,
capricious, or was not based on substantial evidence. Doubt as to weight
difference and its effect on competition, and belief minimum and not
approximate requirements should have geen used to insure equal bidding,
are matters that must be raised prior to bid opening as provided in
4 CFR 20.2(a), the Interim Bid Protest Procedures and Standards____
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BIDS—Continued Page

Evaluation—Continued

Change of contractor costs

Adding cost of program duplication and the time required to check
out time-sharing computer services program solicited to bids submitted
by new sources did not favor current contractor, or prevent competition
because of high cost of changeover as compared with bid prices, since
evaluation factor represents an accurate depiction of costs to Govt. to
change contractors, and method of transferring services employed by
the contracting agency is not subject to question in absence of fraud or
capricious action since different practice used by business does not
alter terms of invitation for bids. Furthermore, the quantum of service
evaluation criteria was not misleading as effect of the criteria on bid
price was determinable by each bidder at bid preparation time. However,
substantial difference in bid prices received indicating inadequate com-
petition to insure a reasonable price, future procedures should be re-
vised so bidders can compete effectively against an incumbent contractor. 905

Computer method
Mistake detection

A bidder who after performance of a contract awarded for cut-up
chickens alleges omission of freight charges on one delivery destination
out of 50 bid on, and that error would have been discovered but for
fact the computer evaluation of bids made impossible comparison with
prices submitted by firms in same general locality is not entitled to
a price increase since the Govt. did not have actual notice of error
before award, and the computer evaluation method used is practicable
and feasible in view of the multiple offers and destinations involved,
and the severe week-to-week time constraints imposed on a contracting
agency in this type procurement. Moreover, computer method does
provide for preaward checks to protect bidders from consequences of
their bid mistakes, and in addition all bids are compared with weekly
market prices of whole chickens delivered in New York adjusted to
reflect cutting, packing and transportation, and the range of prices
submitted by all offerors to all destinations. _ . _______ __________.____ 837

Conformability of equipment, etc. (See CONTRACTS, Specifica-

tions, Conformability of equipment, etc., offered)

Cost estimates

Administrative determination that low bidder, subsidiary of corpo-
ration undergoing Chap. XI Bankruptey Act reorganization (11 U.S.C.
701), did not possess financial strength to perform multiyear contract
for transducers and parts at low price bid is determination that is
within contemplation of par. 1-902 of ASPR to effect that any doubt
as to financial strength of bidder that cannot be resolved affirmatively
requires determination of nonresponsibility. Record confirms that
price bid would result in loss, that contracting agency’s estimate of
costs on separate yearly quantities is not contrary to terms of solicita-
tion or ASPR 1-322.1(b) (3), and that refusal to rely on bidder’s material
and labor cost estimates was not arbitrary and, furthermore, considera-
tion of parent corporation’s reorganization in determining its subsidiary’s
responsibility was within administrative diseretion_______.___.________ 372
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BIDS—Continued Page
Evaluation—Continued
Delivery provisions
Freight rates
Erroneous

Partial cancellation of contract erroneously awarded for handling
of surplus butter made available to Dept. of Defense by Dept. of Agri-
culture because erroneous freight rate evaluation resulted in award
to other than low bidder should be changed to partial termination for
convenience of Govt. since, while award was improper, it was not
plainly or palpably illegal for displaced contractor had not contributed
to use of erroneous freight rate furnished by Govt. activity and, there-
fore, it could successfully maintain action for damages computed under
termination for convenience of Govt. clause of contract. 37 Comp.
Gen. 330 and B-164826, Aug. 29, 1968, overruled____________________ 215

Guaranteed shipping weight
Estimate acceptability

Non-use of postbid corrected shipping data under amended invitation
for bids that required bidders to furnish guaranteed maximum shipping
weights and dimensions for use in evaluation of transportation costs
on air compressors mounted on Govt.-furnished trailers rather than skid-
mounted—change that was not misleading to bidder—was proper
either on basis exceptions in pars. 2-304 and 2-305 of ASPR permitting
bid modification do not apply or that correction as bid mistake is un-
acceptable since mistake is not ascertainable from bid. Furthermore,
contracting officer in accepting transportation expert’s shipping di-
mensions, which were based on standard procedures because Govt. can
only require contractor to use standard loading and shipping procedures,
rather than bidder’s special loading arrangements, made .use of best
information available______________________________ . ___________ 352

Location determination
Impracticable to estimate

Bids under solicitation that did not provide for evaluation of trans-
portation costs, state destination points, or include a gross shipping
weight and dimensions clause, for an f.o.b. origin shipment of torpedo
batteries to be delivered over an 8- to 22-month period properly were
evaluated without transportation costs in accordance with par. 19-
208.4(b) of Armed Services Procurement Reg. (ASPR), which provides
for f.o.b. origin shipment when it is impracticable to estimate any
tentative or general delivery points. Therefore, bidder advantageously
located geographically with respect to earlier shipments who would have
been low bidder if transportation costs were evaluated is not entitled to
consideration on basis the invitation did not specifically exclude trans-
portation costs from bid evaluation, and that ASPR 19-301.1(a) and
(b), and 2-407.5(i) provide for evaluating transportation costs. How-
ever, future solicitations, when appropriate, should state that trans-
portation costs will not be evaluated_ . _ ___________________________ 679
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BIDS—Continued
Evaluation—Continued
Delivery provisions—Continued
Lowest overall cost to Government

In evaluation of f.o.b. origin shipment of barbed wire coils to Far
East under invitation that contained two delivery provisions, use of
clause providing for evaluation by adding lowest land transportation
cost rather than clause using term ‘‘lowest laid down cost to Govern-
ment at overseas port of discharge,” which would have made protestant
low bidder on basis of using barges for inland transportation, was proper
under rule intent and meaning of invitation is not to be determined by
consideration of isolated section or provision but, rather, from consider-
ation of invitation in its entirety, and two clauses read together indicate
bids must be evaluated on lowest laid down cost to Govt. based on,
among other things, land transportation for inland shipping costs.____

Rates secured after bid opening

In evaluation of bids on trucks solicited by Federal Supply Service of
the General Services Administration (GSA) for United States Postal
Service, GSA properly did not consider lower bilevel loading freight
rates secured by bidder pursuant to sec. 22(1) of the Interstate Commerce
Act after bid opening since sec. 1-19.203-3 of Federal Procurement
Regs. prohibits use of freight rates that become available after bid open-
ing unless no applicable rates are available at bid opening time, for to
permit bidders to shop for special rates after bid opening time would be
inconsistent with competitive bidding requirements. Moreover, although
there were no rates for movement of trucks in muitilevel flat cars at bid
opening time, there were rates published on same commodity loaded on
other transport vehicles, and lowest available rates in effect at bid open-
ing time were used by GSA _ __ L aaoao._

Discount provisions
Applicable regulation

Under solicitation for trucks conducted pursuant to an agreement
between Federal Supply Service of the General Services Administration
(GSA) and United States Postal Service, which provides that GSA
procurement regulations shall apply to procurement, offer by bidder of a
prompt payment discount of $20 per vehicle for payment within 21 days
was properly evaluated by GSA pursuant to sec. 1-2.407-3 of Federal
Procurement Regs., notwithstanding such discounts are prohibited by
Postal Service procurement regulations__ . _.________________________

Deviation from terms of invitation

Provision in an invitation for bids (IFB) prohibiting consideration of
discounts for payment within less than 20 days does not become inappli-
cable because bidder requested progress payments if awarded a contract
and, therefore, a prompt payment discount of 2 percent for payment
within a 10-day period was properly disregarded in evaluation of bids
pursuant to sec. 1-2.407-3(c) of the Federal Procurement Regs., which
prohibits evaluation of prompt payment discounts for time periods less
than specified in the IEB. Although the Govt. is entitied to a discount
on any part of delivery payments applied in liquidation of progress
payments, bids-under competitive bidding requirements must be eval-
uated on basis prescribed in the invitation___ . ______________________
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BIDS—Continued Page
Evaluation—Continued
Factors other than price
Government inspectors expenses

Procedure in evaluation of bids of assessing travel and per diem costs
of Govt. inspectors at prospective contractors’ plants located outside
metropolitan St. Louis, Mo., area, and justified as “Foreseeable Costs,”
is not for application to bidders who already have Govt. representative
in residence as there is no actual cost to Govt. in such circumstances,
nor is an imputation of constructive inspection costs justified on basis
of equalizing competition. Furthermore, although pursuant to 10 U.S.C.
2305(c) factors other than price may be considered in evaluating bids,
Govt. costs incident to procurement which cannot be quantified with
reasonable certainty may not be used as a bid evaluation factor________ 997

Method of evaluation
Change of propriety
Holding in Albano Cleaners, Inc. v. U.8., 197 Ct. Cl. 450, does not
require conclusion that procuring activity’s established treatment of
outline of bidder’s proposed method of operation as matter of bid re-
sponsiveness rather than bidder responsibility must be adhered to and
is not subject to change as court recognized that contracting agency is
not estopped from ceasing a particular treatment employed in prior
procurements in awarding new contracts.____________________.__._____ 389

Model numbers

Under invitation for bids (IFB) for numerous drill items that waived
preproduction samples for bidders whose products had been previously
procured and approved, and that required product identification by
model number and other pertinent information, the holding that low
bidder on one of the items was nonresponsive because letter accompany-
ing bid made reference to model 754G2 and not to its catalog model 754
will no longer be followed. The automatic finding of bid nonresponsive-
ness was not required as catalog model did not deviate from IFB re-
quirements, and the two omitted specification characteristics created no
ambiguity. Furthermore, bid acceptance would obligate bidder to
furnish a conforming drill notwithstanding gratuitous model designation.
B-175028, April 28, 1972, overruled._______________.________________ 967

Negotiated procurement. (Se¢e CONTRACTS, Negotiation, Eval-
uation factors)
Options
Evaluation exclusive of option
Where an invitation for bids contained “Option to Increase Quanti-
ties”” and ‘“Method of Award’’ clauses, but d d not provide for evalua-
tion or exercise of an option at the time of contract award, contracting
agency properly did not evaluate option prices in determining low bid.
Furthermore, lack of any reference to the evaluation or exercise of option
at time of award was sufficient to inform bidders that option prices
were not to be considered in evaluation of bids, and in any event if a
bidder is unsure as to meaning of a provision in an invitation, proper
time for raising a question is prior to bid opening_____._____.______ 614
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BIDS—Continued
Evaluation—Continued
Options—Continued
Evaluation exclusive of option

A bid that contains higher prices for the option than those offered on
basic quantities does not disqualify bidder where invitation for bids
(IFB) provision states that ‘“‘Evaluation of bids or offers for award will
be made on the basis of the quantities to be awarded exclusive of option
quantities,” and in absence of provision calling for evaluation of option
prices, evaluation of option prices would not be proper in determining
low bid. Where IFB contains no prohibitions against quoting a higher
price for option quantities, pursuant to par. 7-104.47(b) of the Armed
Services Procurement Reg., option price may reflect recurring costs and
reasonable profit necessary to furnish additional option quantities, and
it is the responsibility of contracting officer to monitor contract awarded
to assure compliance with price escalation clause.___.____.__________

Qualifled bids. (See BIDS, Qualifled)
Two-step procurement. (See BIDS, Two-step procurement, Eval-
uation)
Failure to furnish something required. (Se¢e CONTRACTS, Specifi-
cations, Failure to furnish something required)
Housing
Military personnel. (Se¢e HOUSING, Military personnel)
Invitations to bid
Advertising. (See ADVERTISING)
Labor stipulations. (Se¢e CONTRACTS, Labor stipulations)
Labor surplus area performance. (Se¢e CONTRACTS, Awards,
Labor surplus areas)

Late

Confirmation bid

Bid transmitted by Telex system because amendment advancing bid
opening date was not received until within 4 hours of bid opening time
due to incorrect listing of bidder’s address was properly rejected, even
though bidder was advised during telephonic inquiry to use whatever
means were available to transmit bid and had subsequently confirmed
bid, since invitation for bids did not authorize telegraphic bids and late
receipt of confirmation bid was not excusable. Although amendment
changes are required to be furnished everyone sent invitation, procure-
ment activity is not insurer of prompt delivery and, therefore, can-
cellation of amendment is not required because it was inadvertently
misdirected. Propriety of procurement rests on obtaining adequate
competition and reasonable prices and not on affording every possible
prospective bidder opportunity to bid_ _________ . ___________________
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BIDS—Continued

Late—Continued

Modification

Shipping data

Non-use of postbid corrected shipping data under amended invitation
for bids that required bidders to furnish guaranteed maximum shipping
weights and dimensions for use in evaluation of transportation costs on
air compressors mounted on Govt.-furnished trailers rather than skid-
mounted—change that was not misleading to bidder—was proper either
on basis exceptions in pars. 2-304 and 2-305 of ASPR permitting bid
modification do not apply or that correction as bid mistake is unaccept-
able since mistake is not ascertainable from bid. Furthermore, contracting
officer is accepting transportation expert’s shipping dimensions, which
were based on standard procedures because Govt. can only require
contractor to use standard loading and shipping procedures, rather than
bidder’s special loading arrangements, made use of best information
available

Proposals and quotations. (Se¢e CONTRACTS, Negotiation, Late
proposals and quotations)

Telegraphic modification
Mistake establishment

Bidder who, when contacted by telephone to confirm unit prices
quoted and basis for delivery, referred to earlier telegram which pro-
curement agency never received that increased unit prices based on
delayed supplier final quotations, and then furnished copy of telegram to
agency, does not have option of withdrawing or correcting its bid because
of mistake. Correction of bid may not be permitted since revised prices
represent recalculation of bid based on factors not considered until after
bid was prepared and submitted, situation that does not come within
rule that permits bid correction upon establishment of evidence of
mistake and bid intended if correction does not displace lower bids.
However, as evidence does establish mistake occurred but not bid in-
tended, bid may be withdrawn

Two-step procurement procedure

Where literal application of the late receipt provisions in a Request
for Technical Proposals would preclude consideration of late proposals,
reliance by General Services Admin. on the decisions of the Comp-
troller General of the U.S. holding that acceptance of late proposals
or amendments may be considered under step one of a two-step procure-
ment issued pursuant to subpart 1-2.5 of the Federal Procurement
Regs. was proper and consistent with philosophy that the first step
of a two-step procurement is intended .to be a more flexible process
than the more formal second step in order to maximize competition
and, furthermore, a limitation on the time for submitting proposals
is primarily for the Govt.’s benefit. However, future solicitations should
advise offerors that proposals under step one will be treated in strict
accordance with terms of solicitation, and of the consequences of failing
to submit timely proposals. Modifies 51 C.G. 372, 45 C.G. 24, B-160324,
dated Feb. 16, 1967 and Apr. 5, 1967 _ _ __ ______ . _____

1039
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BIDS—Continued
Mistakes
¢“All or none’’ bid
Item omission

Under invitation for bids for preparation of personal property of
military personnel for shipment or storage that divided delivery re-
quirements into schedules I, IT, and III, each schedule further divided
into three geographical areas, a bidder who when awarded contract
for schedules II and III as low bidder alleged intent to bid on “allsor-
none’” basis, except for indicated exclusion of area I, schedule III,
may not have its bid corrected as for a minor error, nor may bid be
disregarded, since error in designating all-or-none portion of bid is not
ascertainable from bid documents and correction would displace low
bidder on schedule I (ASPR 2-406.3(a)(3)). Although award for three
schedules on all-or-none basis would be pecuniarily advantageous to
Govt., preservation of competitive system requires rights of other
bidders to be considered._ . - _ e eo-_.

Allegation after award. (See CONTRACTS, Mistakes)
Computer method of evaluation

A bidder who after performance of a contract awarded for cut-up
chickens alleges omission of freight charges on one delivery destination
out of 50 bid on, and that error would have been discovered but for
fact the computer evaluation of bids made impossible comparison with
prices submitted by firms in same general locality is not entitled to a
price increase since the Govt. did not have actual notice of error before
award, and the computer evaluation method used is practicable and
feasible in view of the multiple offers and destinations involved, and
the severe week-to-week time constraints imposed on a contracting
agency in this type procurement. Moreover, computer method does
provide for preaward checks to protect bidders from consequences of
their bid mistakes, and in addition all bids are compared with weekly
market prices of whole chickens delivered in New York adjusted to
reflect cutting, packing and transportation, and the range of prices
submitted by all offerors to all destinations

Correction
Clerical error

Failure of low bidder to include price for quantity increment of 16
thru 25 in response to second step of a two-step formal advertisement
for oscilloscopes to be furnished under 1l-year requirements contract
was properly corrected in consonance with par. 2-406.2 of the Armed
Services Procurement Reg. since unit price of $1,491 offered on initial
order quantity as well as for follow on quantities of 1 thru 5, 6 thru 15, and 26
thru 35 established definite and easily recognizable pattern of prices
which clearly indicated the single unit price applied to all bid increments.
An exception to general rule that nonresponsive bid may not be cor-
rected is permitted where consistency of pricing pattern is discernible
and establishes both existence of error and bid intended—to hold other-
wise would convert an obvious clerical error of omission to matter of
nonresponsiveness

Page

624

837



INDEX DIGEST 1041

BIDS—Continued Page
Mistakes—Continued
Evidence of error
Withdrawal v. bid correction requirements

Under sales invitation for bids on surplus ships, which provided for
bid deposit equal to 25 percent of bid, bidder who after bid opening
alleged bid price increase was overstated by Western Union, and that
excessive bid deposit made was in anticipation of offering another in-
crease, may be permitted to withdraw its bid or waive mistake. Bidder
unable to establish by clear and convincing evidence existence of mistake
and bid actually intended as required by sec. 1-2.406-3 of Federal
Procurement Regs. and applicable to sale pursuant to 40 U.S.C. 474(16),
may not be permitted to correct its bid, but mistake having been made,
bidder may be allowed to either withdraw bid, since degree of proof
justifying withdrawal is in no way comparable to that necessary for bid
correction, or to waive mistake under exception to rule against waiver
of mistake _ - _ .. 258

Intended bid uncertainty
Bid rejection

Non-use of postbid corrected shipping data under amended invitation
for bids that required bidders to furnish guaranteed maximum shipping
weights and dimensions for use in evaluation of transportation costs on
air compressors mounted on Govt-furnished trailers rather than skid-
mounted—change that was not misleading to bidder—was proper
either on basis exceptions in pars. 2-304 and 2-305 of ASPR permitting
bid modification do not apply or that correction as bid mistake is un-
acceptable since mistake is not ascertainable from bid. Furthermore,
contracting officer in accepting transportation expert’s shipping dimen-
sions, which were based on standard procedures because Govt. can
only require contractor to use standard loading and shipping procedures,
rather than bidder’s special loading arrangements, made use of best
information available_ _ __________________________________________ 352

Correction inconsistent with competitive bidding system

The refusal to permit an error in low bid for construction of spacecraft,
assembly and encapsulation facilities to be corrected because low bidder
failed to establish the bid price intended, and to disregard the bid did not
obligate the National Aeronautics and Space Administration to consider
original bid, to query the bidder as to its desire in the matter before dis-
regarding bid, or to withhold award pursuant to NASA PR 2.406-3(e)
pending the General Accounting Office decision on the merits of the
mistake in bid claim. To permit waiver of bid rejection would be tan-
tamount to allowing the ostensible low bidder to stand on its bid or with-
draw, and to accept the original bid if still low when corrected and not
prejudicial to other bidders would not be proper if public confidence in
the integrity of the competitive bidding system would be adversely
affected. Furthermore, bidder failed to request award at the original
price if bid correction was not permitted._.__..___ . ... ________ 706
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BIDS—Continued
Mistakes—Continued
Recalculation of bid
Correction v. withdrawal

Bidder who, when contacted by telephone to confirm unit prices
quoted and basis for delivery, referred to earlier telegram which pro-
curement agency never received that increased unit prices based on
delayed supplier final quotations, and then furnished copy of telegram
to agency, does not have option of withdrawing or correcting its bid
because of mistake. Correction of bid may not be permitted since revised
prices represent recalculation of bid based on factors not considered
until after bid was prepared and submitted, situation that does not come
within rule that permits bid correction upon establishment of evidence
of mistake and bid intended if correction does not displace lower bids.
However, as evidence does. establish mistake occurred but not bid
intended, bid may be withdrawn. . _______________________________

Multiple

Propriety

Fact that the sale by a large business concern to s small business firm
of the activity needed to manufacture radio sets and receiver-trans-
mitters solicited under an invitation for bids with 50 percent set aside
for award to labor surplus area concerns is not consummated before bid
opening and, therefore, both firms submitted bids on non-set-aside
portion of procurement which were signed by same officer does not re-
quire rejection of bids since multiple bidding is not prejudicial to other
bidders; possibility that common manufacturing facilities might pre-
clude one of the firms from performing is not disqualifying; and a pre-
award survey will protect Govt.’s interest. However, because of affiliati on
of the two firms, the small business concern, the low bidder on the non-
set-aside, does not qualify for participation in the set-aside as a small
business labor surplus concern, notwithstanding its good-faith self-
certification, nor does it qualify on basis of acquiring involved facilities
in a post-bid-opening sale_ . _ .. __________________________________

Negotiated procurement. (See CONTRACTS, Negotiation)
Omissions

Prices in bid

Discernible pattern effect

Failure of low bidder to include price for quantity increment of 16
thru 25 in response to second step of a two-step formal advertisement
for oscilloscopes to be furnished under l-year requirements contract
was properly corrected in consonance with par. 2-406.2 of the Armed
Services Procurement Reg. since unit price of $1,491 offered on initial
order quantity as well as for follow on quantities of 1 thru 5, 6 thru 15,
and 26 thru 35 established definite and easily recognizable pattern of
prices which clearly indicated the single unit price applied to all bid
increments. An exception to general rule that nonresponsive bid may
not be corrected is permitted where consistency of pricing pattern is
discernible and establishes both existence of error and bid intended—to
hold otherwise would convert an obvious clerical error of omission to
matter of nonresponsiveness.- - . . . _ oo omo_
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BIDS—Continued Page
Omissions—Continued ‘
Prices in bid—Continued
Material deviation

A bid on radio sets and receiver-transmitters that failed to insert
price or evidence ‘‘no charge’ for first article testing and test reports,
where bidder did not have previous experience and lack of space for
insert is not excusable, properly was rejected since omission may not
be waived as minor deviation, or corrected as clerical error. Fact that
omitted price was intended to be $2,000 on a $14,000,000 contract,
and that relative standing of bidders would not be affected by waiver
or correction of omission is not for consideration since par. 2-405 of
Armed Services Procurement Reg. does not define waivable or cor-
rectible deficiencies only in terms of price impact and relative standing
but requires that deficiency have no or merely negligible effect on
quality, quantity, or delivery, and first article testing was critical
necessity. Furthermore, omission may not be corrected as bid mistake
as bid does not establish what corrected amount should be_ ...._.___.___ 886

Options
Evaluation, (See BIDS, Evaluation, Options)
Price higher than basic bid

A bid that contains higher prices for the option than those offered
on basic quantities does not disqualify bidder where invitation for bids
(IFB) provision states that ‘‘Evaluation of bids or offers for award
will be made on the basis of the quantities to be awarded exclusive of
option quantities,”” and in absence of provision calling for evaluation
of option prices, evaluation of option prices would not be proper in de-
termining low bid. Where IFB contains no prohibitions against quoting
a higher price for option quantities, pursuant to par. 7-104.47(b) of the
Armed Services Procurement Reg., option price may reflect recurring
costs and reasonable profit necessary to furnish additional option quanti-
ties, and it is the responsibility of contracting officer to monitor contract
awarded to assure compliance with price escalation clause_ - ___.______ 886

Prebid conference effect

Failure of low bidder to attend prebid site inspection required by an
invitation for manufacture and installation of Thermal Shock Chamber
that provided “‘in no event will a failure to inspect the site constitute
grounds for withdrawal of a bid after opening or for a claim after award
of the contract,” does not require rejection of low bid on basis acceptance
of bid would be prejudicial to other bidders as purpose of site visit
provisions of invitation was to warn bidders that site conditions would
affect cost of performance and that bidder assumed risk of any cost of
performance due to observable site conditions, as well as to provide for
Govt.’s acceptance notwithstanding bidder’s failure to inspect—an
acceptance which would effectively bind bidder to perform in accordance
with advertised terms and specifications—and to protect the Govt.
against bid withdrawal or claim after contract award. _____._..____._._ 955



1044 INDEX DIGEST

BIDS—Continued
Peddling. (Se¢ CONTRACTS, Subcontracts, Bid shopping)
Preparation
Costs
Recovery
Prerequisite requirements
Determination of bidder responsibility by contracting officer who
virtually ignored initial preaward survey favorable to an offeror under
solicitation for Inspection and Repairs As Necessary (IRAN) of aircraft
and relied exclusively on unfavorable data, including second preaward
survey, without rationalizing basis for rejection of initial preaward
survey in which he participated and concurred in the ‘“award’”’ recommen-
dation to the rejected offeror although of doubtful validity, and contract-
ing officer, as required by par. 1-900, et seq. of Armed Services
Procurement Reg., should have resolved inconsistencies and uncertainties
in record before reaching reasoned judgment of responsibility, record
does not establish arbitrariness or capriciousness which is prerequisite to
recovering preparation costs. However, similar occurrence should be
avoided in future_ _ _ . e ciceciiee-a

Prices

Below cost

Effect on bidder responsibility

Administrative determination that low bidder, subsidiary of corpora-
tion undergoing Chap. XI Bankruptcy Act reorganization (11 U.S.C.
701), did not possess financial strength to perform multiyear contract
for transducers and parts at low price bid is determination that is
within contemplation of par. 1-902 of ASPR to effect that any doubt
as to financial strength of bidder that cannot be resolved affirmatively
requires determination of nonresponsibility. Record confirms that price
bid would result in loss, that contracting agency’s estimate of costs on
separate yearly quantities is not contrary to terms of solicitation or
ASPR 1-322.1(b)(3), and that refusal to rely on bidder’s material and
labor cost estimates was not arbitrary and, furthermore, consideration
of parent corporation’s reorganization in determining its subsidiary’s
responsibility was within administrative discretion_________________.

Reduction propriety
Reduction after cancellation of invitation

A price reduction from second low bidder after discarding of bids,
because low bid was nonresponsive and remaining bids received were
unreasonable as to price, was properly rejected since bid determined to
be unreasonably high cannot be said to be that of “‘otherwise success-
ful”’ bidder who pursuant to sec. 1-2.305 of Federal Procurement Regs.
is entitled voluntarily to reduce its bid after bid opening. Therefore,
decision to cancel invitation for bids and resolicit procurement under
41 U.S.C. 252(c)(14), which permits use of negotiation procedures
where bid prices after advertising are unreasonable, was proper deter-
mination .

Protests. (Se¢e CONTRACTS, Protests)

Page
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BIDS—Continued Page

Qualified

All or none

Partial award legality

Under total small business set-aside solicitation for pastry require-
ments. that listed estimated quantities for each of 33 items solicited
and required both unit and total estimated prices for each of the items,
and indicated any items might be grouped together and awarded to one
or more bidders in whichever grouping would be most advantageous to
the Govt., multiple awards to low bidder on two of three groupings
submitted and to protestant for remainder of the items would result
in lowest aggregate price to the Govt. as provided by solicitation, and
as statement of group bidder that each group of items ‘‘are bid as a
Total All or None Bid”’ does not qualify its bid, since in listing items
in groups, bidder indicated that an award of individual items would
not be acceptab’e, the group bidder, administratively determined to be
responsible bidder, is eligible to receive award.__ . __________________. 932

Specification changes after bid opening
Not prejudicial to other bidders

Deletion of data identified as separate contract line items (CLINSs)
from solicitations contemplating award of multi-year contracts for ur-
gently needed portable shelters and ward containers in order to avoid
canceling solicitations because low bidder had qualified its bids by
statement no charge would be made for several data CLINs provided
Govt.’s drawing package met requirements for data item was in accord
with terms of invitations for bids and thus was not prejudicial to other
bidders. With the deletion, low bids became responsive since a bid need
not be rejected for pricing response if item to which it was nonresponsive
is not included in award. Furthermore, under circumstances, there was
no impropriety in fact that the deletion was prompted by substantial

difference in price between two lowest bids.__________________________ 190

Qualified products. (See CONTRACTS, Specifications, Qualified
products)

Rejection

Erroneous hasis

Under invitation for bids (IFB) for numerous drill items that waived
preproduction samples for bidders whose products had been previously
procured and approved, and that required product identification by
model number and other pertinent information, the holding that low
bidder on one of the items was nonresponsive because letter accompany-
ing bid made reference to model 754G2 and not to its catalog model 754
will no longer be followed. The automatic finding of bid nonresponsiveness
was not required as catalog model did not deviate from IFB require-
ments, and the two omitted specification characteristics created no
ambiguity. Furthermore, bid acceptance would obligate bidder to fur-
nish a conforming drill notwithstanding gratuitous model designation.
B-175028, April 28, 1972, overruled.________________________________ 967
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BIDS—Continued Page
Rejection—Continued
Mandatory effect incident to bidder responsibility

Requirement that bids under invitation soliciting custodial services be
accompanied by outline of bidder’s proposed method of operation as to
job and work force, method of supervision, types and quantities of equip-
ment, performance schedule is matter of bidder responsibility and not
bid responsiveness, notwithstanding invitation provision for mandatory
rejection of bids that failed to furnish required information, since method
of operation pertains to “know-how,” which is element of responsibility
as specifications form basis for actual work requirement. However,
should it be deemed desirable to require outline of bidder’s method of
operation, invitation should state purpose of requirement and how out-
line will be considered in selection of successful bidder and in adminis-
tration of contract__ __ ___ . __. 389

Requests for proposals. (Se¢e CONTRACTS, Negotiation,
Requests for proposals)

Samples. (See CONTRACTS, Specifications, Samples)

Signatures
Multiple bids

Low bidder on non-set-aside portion of procurement for radio sets and
receiver-transmitters, with 50 percent set aside for labor surplus area
concerns, whose bid was signed by same official as bid submitted by
third low bidder who was negotiating to sell low bidder the performance
activity may not be given priority on set-aside portion of procurement
since on date of bid opening low bidder was not a “going concern” as it
had no place of business of its own, and although meeting size limitation
for a small business concern, it did not meet the “independently owned
and operated” test required for a small business by Sec. 3 of the Small
Business Act. Both firms having the same officials are affiliated through
common management within meaning of Sec. 121.3-2(a) of SBA Size
Standards Regs., and low bidder on non-set-aside does not qualify for
set-aside priority on basis of a subsequent novation agreement___.____ 886

Small business concerns. (Se¢ CONTRACTS, Awards, Small
business concerns)
Specifications. (See CONTRACTS, Specifications)
Subcontracts
Bid shopping. (See CONTRACTS, Subcontracts, Bid shopping)
Surplus property. (See SALES)
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BIDS—Continued Page
Telegraphic submission
Authorization requirement

Bid transmitted by Telex system because amendment advancing bid
opening date was not received until within 4 hours of bid opening time
due to incorrect listing of bidder’s address was properly rejected, even
though bidder was advised during telephonic inquiry to use whatever
means were available to transmit bid and had subsequently confirmed
bid, since invitation for bids did not authorize telegraphic bids and late
receipt of confirmation bid was not excusable. Although amendment
changes are required to be furnished everyone sent invitation, pro-
curement activity is not insurer of prompt delivery and, therefore,
cancellation of amendment is not required because it was inadvertently
misdirected. Propriety of procurement rests on obtaining adequate com-
petition and reasonable prices and not on affording every possible
prospective bidder opportunity to bid- .. _ __ .. ... ___ 281

Two-step procurement
Addenda acknowledgment

Under a two-step procurement, failure of offerors to acknowledge
receipt of amendments to the first step of the solicitation as provided
in the Request for Technical Proposals does not require rejection of
their proposals since any defects in the acknowledgement of amend-
ments in the first step of a two-step procurement may be waived by
the Govt. to maximize competition, which is the fundamental purpose
of the two-step procedure. Moreover, unlike procedure under a formally
advertised procurement, consideration of an offer that failed to acknowl-
edge an amendment to the first step would not be prejudicial to other
offerors in view of fact there is no public opening of proposals or sub-
mission of prices, and as a result no binding contract arises from accept-
ance and evaluation of a technical proposal. Furthermore, purpose of
amendments is conformity to the substantive content of an amendment
and not conformity with the acknowledgment requirement_._.________ 726

Alternate basis
Quantity increments

Failure of low bidder to include price for quantity increment of 16
thru 25 in response to second step of a two-step formal advertisement
for oscilloscopes to be furnished under 1l-year requirements contract
was properly corrected in consonance with par. 2-406.2 of the Armed
Services Procurement Reg. since unit price of $1,491 offered on initial
order quantity as well as for follow on quantities of 1 thru 5, 6 thru 15,
and 26 thru 35 established definite and easily recognizable pattern of
prices which clearly indicated the single unit price applied to all bid
increments. An exception to general rule that nonresponsive bid may
not be corrected is permitted where consistency of pricing pattern is
discernible and establishes both existence of error and bid intended—
to hold otherwise would convert an obvious clerical error of omission
to matter of nonresponsiveness___ . _ ____________________..______.__. 604

524843 0—74——11
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BIDS—Continued
Two-step procurement—~Continued
Bond requirement
Coventurers

The second-step bid, a turnkey project, submitted under two-step
invitation for bids to design and construct family housing by group
composed of architects, engineers, land planners, and builders, who
was joined in second-step by construction firm who had not participated
in first step—an invitation requirement—but was only principal named
in bid bond, was properly rejected since construction company, separate
legal entity, had no authority to bind conventurers responsible for
design, and bid bond coverage being incomplete was defective. Further-
more, information submitted prior to second-step bid identifying con-
struction company as coventurer, which was erroneously held to have
no legal significance, served notice construction firm had no authority
to bind its coventurers. . __ . __ __ . __._.__.

Evaluation
Experience

An offeror under request for technical proposals (RFTP) of two-step
procurement for the design, construction, and performance testing of
nitric acid-sulfuric acid concentration plants who possesses ‘““in-depth’
technological skill and experience but who had never designed and con-
structed a plant exactly like that outlined in the RFTP—the position
of protestant, the only other responsive bidder—satisfied excperience
requirements of solicitation and was, therefore, acceptable for advance-
ment to step two, and having submitted lowest bid, as protestant’s bid
errors could not be waived as minor informality, properly was awarded
contract. Experience provisions of solicitation only required a showing
that components offered had performed satisfactorily in an operating
plant of similar design for 2 years and not that all components had been
put together in a facility and operated successfully in that facility for

First-step
Evaluation criteria

Under first step of a two-step procurement to obtain services and
facilities for management and operation of a Publications Distribution
Center, fact that offerors are required to show understanding of the work
and their management capability, and to observe current contractor’s
operations for 30 days, and that the Govt. will assist with traffic matters
does not affect validity of the two-step procurement. An understanding
of work requirements, prior experience, and qualifications and capabil-
ities of an offeror although relating to contractor responsibility are proper
for consideration in evaluating proposals as matter of responsibility will
not be determined until after second-step bids are received; a 30-day
observation period is not inappropriate considering complexity of the
work; and in absence of supervising contractor’s employees, proposed
transportation assistance is not improper. Moreover, provision for pro-
tection of Govt. property is reasonable, and omitted service contract
requirements were not needed to prepare first-step technical proposals. .
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BIDS—Continued
Two-step procurement—Continued
Housing

Although offerors who submitted acceptable technical proposals
for construction of any or all of three Bachelor Officers Quarters (BOQ)
and therefore were entitled to bid on project or projects under subsequent
invitation for bids should have been given more detailed information
concerning application of per man statutory limitation imposed by sec.
706 of Military Construction Act of 1972, and possibility of waiver,
nevertheless the contacting officers’ recommendation that limitation
placed on one of the projects should be waived for low overall bidder
who was not low on major construction item was not unfair to second low
bidder who should have been aware that sec. 706, and implementing pars.
11-110(a) and (¢} of Armed Services Procurement Reg. provide both
for limiting costs and for waiver when limitation is impracticable to
ImMPoOse. - s

Offers and bids
Same source requirement

Where low bid under the step-two solicitation of a two-step procure-
ment for a peak power calibration system was submitted in the name of
the parent corporation and an activity that formally became a division
of the corporation prior to issuance of the step-one proposal and re-
mained a division throughout the procurement, there is no question
that the technical proposal and bid were submitted by same firm, and
that low bid is eligible for consideration. Furthermore, bid is responsive
as submission of the firm name and the technical proposal number and
date satisfied requirement that the firm state its bid was in accordance
with the technical proposal found acceptable by the Air Force; as
failure to acknowledge receipt of a corrected amendment to step one
was properly waived as minor informality; and as deviation from the
first article test sample requirement did not qualify bid but assured
contracting office it would receive a quality product. - _ . ___._________

Specifications
Basis of two-step usage

‘Use of formal advertising procedures by the Naval Facilities Engineer-
ing Command to procure 2,000 KW gas turbine engine driven power
plants and related data packages was proper since adequate specifica-
tions were available and use of the two-step formal advertising pro-
cedure is .authorized pursuant to par. 2-501 of the Armed Services
Procurement Regulation (ASPR) only when there are no adequate
specifications to permit formal advertising. Moreover, record does not
indicate that negotiation of procurement should have been authorized
under the circumstances spelled out in ASPR 3-200 et seg. and ASPR
B3=102(1) (1) e m o e
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BIDS—Continued
Two-step procurement—Continued
Technical proposals
Late receipt

Where literal application of the late receipt provisions in a Request for
Technical Proposals would preclude consideration of late proposals,
reliance by General Services Admin. on the decisions of the Comp-
troller General of the U.S. holding that acceptance of late proposals or
amendments may be considered under step one of a two-step procure-
ment issued pursuant to subpart 1-2.5 of the Federal Procurement
Regs. was proper and consistent with philosophy that the first step
of a two-step procurement is intented to be a more flexible process
than the more formal second step in order to maximize competition and,
furthermore, a limitation on the time for submitting proposals is primar-
ily for the Govt.’s benefit. However, future solicitations should advise
offerors that proposals under step one will be treated in strict accordance
with terms of solicitation, and of the consequences of failing to submit
timely proposals. Modifies 51 C.G. 372, 45 C.G. 24, B-160324, dated
Feb. 16, 1967 and Apr. 5, 1967 __ _ e aa-

Status

Under a two-step procurement, failure of offerors to acknowledge
receipt of amendments to the first step of the solicitation as provided
in the Request for Technical Proposals does not require rejection of
their proposals since any defects in the acknowledgment of amend-
ments in the first step of a two-step procurement may be waived by
the Govt. to maximize competition, which is the fundamental purpose
of the two-step procedure. Moreover, unlike procedure under a formally
advertised procurement, consideration of an offer that failed to acknowl-
edge an amendment to the first step would not be prejudicial to other
offerors in view of fact there is no public opening of proposals or sub-
mission of prices, and as a result no binding contract arises from
acceptance and evaluation of a technical proposal. Furthermore, purpose
of amendments is conformity to the substantive content of an amend-
ment and not conformity with the acknowledgment requirement.......

Use basis
Specifications unavailable

Use of the two-step procurement method authorized by par. 2-501
of the Armed Services Procurement Reg. to obtain services and facilities
for the management and operation of an Air Force (AF) Publications
Distribution Center because of inability to adequately specify technical
needs to meet requirements of a single-step procurement was a proper
exercise of administrative authority where the AF was unable to specify
its requirements in areas of automatic data processing equipment and
software for the operation, notwithstanding its ability to state require-
ments in other work areas, since regulation states the word ‘‘ technical”’
has broad connotation and includes engineering approach, special manu-
facturing processes and special testing techniques, and further provides
that the management approach, and manufacturing plan, or facilities
to be used may also be clarified in the technical proposals.__.._____.
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BIDS—Continued Page
Withdrawal
Prebid site ingpection

Failure of low bidder to attend prebid site inspection required by an
invitation for manufacture and installation of Thermal Shock Chamber
that provided “in no event will a failure to inspect the site constitute
grounds for withdrawal of a bid after opening or for a claim after award
of the contract,” does not require rejection of low bid on basis accept-
ance of bid would be prejudicial to other bidders as purpose of site visit
provisions of invitation was to warn bidders that site conditions would
affect cost of performance and that bidder assumed risk of any cost of
performance due to observable site conditions, as well as to provide for
Govt.’s acceptance notwithstanding bidder’s failure to inspect—an
acceptance which would effectively bind bidder to perform in accord-
ance with advertised terms and specifications—and to protect the Govt.
against bid withdrawal or claim after contract award___________._____ 955

BONDS
Bid
Deficiencies
More than one surety

Bidder required to furnish bid guarantee in penal sum of only $300,000
who submitted bond signed by two sureties—one having net worth of
$625,500, the other $27,500—was responsible bidder whose bid should
not have been rejected. Even though one of the sureties did not show on
his Affidavit of Individual Surety at bid opening net worth at least equal
to penal sum of bid bond, the bond itself is enforceable and bidder is
considered to have tendered valid bid bond, executed by sureties that
are jointly and severally liable in penal sum sufficient to satisfy reqiure-
ments of solicitation. Moreover, as net worth information does not
relate to bid responsiveness but rather to responsibility of surety, re-
jected bid may be considered on basis of corrected affidavit submitted
by deficient surety .. . _ - oo 184

Joint venturers
Bond principal and bidder discrepancy

The second-step bid, a turnkey project, submitted under two-step
invitation for bids to design and construct family housing by group
composed of architects, engineers, land planners, and builders, who
was joined in second-step by construction firm who had not participated
in first step—an invitation requirement—but was only principal named
in bid bond, was properly rejected since construction company, separate
legal entity, had no authority to bind coventurers responsible for design,
and bid bond coverage being incomplete was defective. Furthermore,
information submitted prior to second-step bid identifying construction
company as coventurer, which was erroneously held to have no legal
significance, served notice construction firm had no authority to bind
its coventurers . . . e 223
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BONDS—Continued
Bid—Continued
Penal sum
Performance and payment bonds comparison

Fact that penal sums of performance and payment bonds are required
in lesser amounts than sum stated for bid guarantee in invitation for
bids is not indicative that bid guarantee requirement was excessive
where contracting officer exercised discretion under par. 10-102.3 of
Armed Services Procurement Reg. by requiring bid bond to be in
amount not less than 20 percent of bid price. Furthermore, complaint
in matter having been filed after bid opening, it is untimely under sec.
20.2 of the Interim Bid Protest Procedures and Standards of the U.S.
GAO (Title 4 of Code of Federal Regs.) which prescribes that protest
of an impropriety that is apparent before bid opening must be filed
prior to bid opening__ . iieeena--

Surety requirements
At least two individual sureties

Absent safeguards in case of individual surety that is prescribed by
Treasury Dept. Circular 570 (31 CFR part 223), for corporate surety,
and covered by par. 10-201.2(a)(2) of Armed Services Procurement
Regulation, the Defense Dept. requirement that there be at least two
individual sureties possessing requisite worth is a valid and well-
founded protective measure_ - ___ __ . eeeo_._.

Fidelity bonds
Other than Federal employees

Obtaining of bonds for employees of State courts who process bonding
of Federal offenders detained pursuant to 18 U.S.C. 3041, and for em-
ployees who handle bail and fine money for part-time U.S. magistrates
is not precluded by sec. 101(a) of act of June 6, 1972, as prohibition
against requiring or obtaining surety bonds applies only to civilian
employees or military personnel of Federal Govt. which is charged with
assuming risks of fidelity losses. Since neither State court employees nor
employees of part-time magistrates are within scope of act, Administra-
tive Office of the U.S. Courts is not precluded from determining to
bond employees or assume risks of fidelity losses, and if bonded the cost
of bonding State court employees is payable under 18 U.S.C. 3041, and
cost to part-time magistrates for bonding their employees is reimbursable
EXPEONSE _ _ - e e e e e e e e e mmmmm e mmmm—e— o=

Payment
Munsey Trust Company rule

Claim of surety for amount owing defaulting contractor which had
been paid to Internal Revenue Service for taxes due under contracts
other than defaulted contract may not be certified for payment. A third
party and not surety completed defaulted contract and hence surety’s
claim, which represents withholding taxes from wages of laborers, is
under payment bond and not under performance bond or as completing
surety and, therefore, rule of U.S. v. Munsey Trust Co., 332 U.S. 234
(1947), is for application, a rule reaffirmed in subsequent cases in situa-
tions where Govt.’s right of setoff is challenged by surety under its
payment bond
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BONDS—Continued Page
Performance
More than principal’s name on bond

Performance bond.equal to 100 percent of contract price which was
made out to the contractor as ‘‘principal”’ and another firm as ‘“‘sub-
contractor’’ is not an invalid bond, for unlike a bid bond which is
considered deficient when principal differs from bidder in view of rule
of suretyship law that one does not incur liability to pay debts or
perform duties of another unless specifically agreeing to do so, the per-
formance bond, notwithstanding the inclusion of the names of contractor
and subcontractor, will protect the Govt. against the failure of perform-
ance by the prime contractor, but, in any event, furnishing of per-
formance bond was a condition of the contract and was not a condition
precedent to the award___ _______ . _ L _ L ._____. 647

Purpose

The inclusion in an invitation for bids to procure gas turbine units
-of an experience, performance bond, and two liquidated damage clauses
in order to protect interests of the Govt. is not restrictive of competition
where experience clause is intended to establish prior experience—a
matter of bidder responsibility and not bid responsiveness—and its
use is appropriate to substantiate product reliability and manufacturing
capability ; where performance bond is & necessary and proper means to
secure the contractor’s obligation under contract, even though a 100
percent performance bond was required; and where the liquidated
damages at different per diem rates for delayed delivery and failure of
units to operate each day for the first year was warranted on basis of
administrative needs and prior experiences, and furthermore, determina-
tion of whether penalty is involved depends on facts as they arise._ . __ 640

Surety
Liability, obligation, etc.

A surety who requested the Govt. to withhold funds due a defaulting
contractor under janitorial service contract and who met its obligations
under performance bond for the excess costs to the contracting agency
to complete the contract is not liable in an amount that exceeds its
obligation under the payment bond for the withheld funds that were
turned over by agency to Labor Dept. to cover wage deficiencies under
defaulted contract as well as another contract. The surety did not
complete contract itself and having only guaranteed contract perform-
ance at specified price, it is not liable for wage underpayments that it
did not guarantee. To hold surety liable for obligations not contemplated
by performance bond would violate general rule of the Law of Suretyship
that no one incurs liability for another unless expressly agreeing to ke
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BUY AMERICAN ACT
Applicability
Contractors’ purchases from foreign sources
End product v. components

Under invitation for bids to supply softballs that contained *U.S.
Products Certificate”’ clause that required bidders to certify only U.S.
End Products and Services would be furnished thus implementing
Balance of Payments Program, sending American produced softball core,
with covers, needles and thread to Haiti to have covers sewn on softball
core would constitute manufacturing outside U.S. and precludes con-
sideration of bid since phrase “U.S. End Product” stems from Buy
American Act and requires end product to be supplied to be manufactured
in U.8. Fact that services to be performed in Haiti would constitute less
than 3% of cost does not make applicable provision in U.S. Products
and Service clause that 259%, or less of services performed outside U.S.
will be considered U.S. services since contract contemplated is for
product, not services_ . _ . _ oo

Bids. (See BIDS, Buy American Act)
Small business concerns
Subcontracting to large foreign concern

Participation by a large foreign business concern in performance of
proposed contract award to a self-certified small business concern, either
by way of joint venture or subcontract, does not change the “small busi-
ness’’ status of bidder where cognizant SBA regional office found no
evidence of improper affiliation through common ownership, personnel,
management, or contractual relationship as precluded by SBA 121-Small
Business Size Standards; where small business concern in subcontracting
a major portion of work to be performed to large business meets require-
ment to make a significant contribution to the manufacture or production
of contract end item; where Buy American Act restrictions are satisfied
by bidder’s certification that end product to be supplied will be a domestic
source end product; and where compliance with act, as well as military
specifications, is one of contract administration and properly the responsi-
bility of the contracting agency___ _____ ___________________________

CANAL ZONE
Employees
Postal
Compensation
Administratively fixed

Postal employees of Canal Zone Govt. whose pay rates and increases
pursuant to 2 C.Z.C. 101 are administratively determined and were in
past fixed to conform with rates prescribed for Post Office Dept. em-
ployees may not be granted same pay increases provided for Postal
Service employees, ever though compensation of Postal Service employ-
ees is used as measure of compensation to be paid Canal Zone postal
employees, as increases exceeded percentage limitation imposed by wage-
price freeze instituted on Aug. 15, 1971. Canal Zone employees are execu-
tive branch employees who come within scope of 5 U.S.C. 5307, thus
making them subject to guideline on pay increases prescribed in Jan. 11,
1972 Presidential Memorandum _ ____________________________.___.__
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CARRIERS Page

Railroad
New Jersey Central
Reorganization

Option obtained from Central Railroad of New Jersey by Secretary
of Transportation pursuant to sec. 3(b)(4) of Emergency Rail Service
Act of 1970 incident to guaranteeing trustee certificates issued in reor-
ganization proceedings of railroad, which option provides that Secretary
acquire by purchase or lease trackage rights and equipment to maintain
railroad services in event of actual or threatened cessation of such serv-
ices, may not be exercised without further action by Congress. Legisla-
tive history of act contains no indication Secretary is authorized to take
over railroad and operate it, but rather evidences that he may exercise
option, following favorable congressional action, without awaiting out-
come of proceedings before reorganization court or Interstate Commerce
CoOmMmMUISSION - el 309

CERTIFYING OFFICERS

Submissions to Comptroller General
Questions general in nature

Although, normally, Comptroller General of U.S. GAO would not
render decision to question of law submitted by certifying officer unac-
companied by voucher as required by 31 U.S.C. 82d, statutory authority
under which GAO renders decisions to certifying officers, since question
submitted is general in nature and will be recurring one, reply to question
raised is addressed to head -of agency under broad authority contained
in 31 U.8.C. 74, pursuant to which GAO may provide decisions to heads
of departments on any question involved in payments which may be
made by that department_._______ . _____ . _____. 83

CITIES, CORPORATE LIMITS
“Official duty station’ status
Term ‘“‘official duty station”” in Civil Service Commission Federal
Manual Supp. 990-2, book 550, subch. S1-3, which is stated to mean
“employee’s designated post of duty, limits of which will be corporate
limits of city or town in which employee is stationed,”” may only be rede-
fined by Commission and, therefore, Dept. of Agriculture may not con-
sider ‘‘official duty station’ in terms of mileage radius in order to better
effectuate purpose of overtime provision contained in 5 U.S.C. 5542(b)
(2). However, matter of authorizing mileage to employee for use of his
automobile incident to official travel is discretionary with employing
AENCY - o o o o e e oo m e e e e e emmm 446
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CITIES, CORPORATE LIMITS—Continued

Per diem for military personnel

Temporary duty at headquarters

An officer who when released from his duty station at a university
is assigned to the Pentagon in Arlington, Va., with temporary duty en
route at the Center for Naval Analyses, also located in Arlington 2
miles from the Pentagon, and who establishes a residence within com-
muting distance to both duty points, is not entitled to per diem since
boundaries of Arlington County are considered to be comparable to the
corporate limits of a city within contemplation of par. M1150-10a of
Joint Travel Regs. (JTR) and, therefore, officer is not in a “travel
status’’ within meaning of JTR M3050-1 while performing temporary
duty at his permanent duty station as defined in JTR M1150-10a__._

Transfers within corporate limits, etc.

Travel and transportation expenses

When member of uniformed services stationed in U.S. is ordered to
hospital, treatment generally is temporary and does not justify trans-
portation of dependents. However, if period of hospitalization is pro-
longed or member is returned from overseas, station change is regarded
as permanent and member is entitled to transportation of dependents
and dislocation allowance, and all members, irrespective of having
dependents, are eligible to have their household effects transported.
Although members who have basic eligibility for permanent change of
station allowances incident to hospitalization may not be authorized
per diem and other temporary duty allowances when assigned duty
within corporate limits of city or town wherein hospital is located, such
allowances are payable o members whose home port or duty station
is in U.S. and whose treatment will not be prolonged.._______________

CLAIMS

Assignments

‘“Financing institutions’ requirement

Taxz exempt bonds method of financing

Rents to be received by lessor constructing Social Security Building
to be leased to General Services Administration, with option to pur-
chase and assign to builder land owned by Housing Authority of
Birmingham, issuer of bonds to finance building, may be assigned under
Assignment of Claims Act of 1940, as amended, 31 U.S.C. 203, 41
U.S.C. 15, to Birmingham National Bank as agent or trustee of all
parties, including bondholders, participating in financing. Bank quali-
fies as “financial institution’’ both as bondholder and in its capacity
as trustee for individual bondholders that may not qualify as assignees
since group as lender of money to make construction of building possible
may be considered financing institution. Also, conveyance of land by
lessor to Housing Authority is not assignment that is prohibited by
act because conveyance will be subject to lease_ _____________________

Page
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CLAIMS—Continued Page
. Evidence. (Se¢e EVIDENCE)
Review
By Comptroller General

In absence of any evidence rebutting the Govt.’s prima facie case
of carrier liability for damages to shipment of switches which maved
under a Govt. bill of lading, the Comptroller General upon review sus-
tained action taken by Transportation and.Claims Div. in offsetting
freight charges due carrier against the Govt.’s damage claim on same
shipment. Carrier's prima facie liability having been established, it
had burden of proving otherwise but failed to show lack of negligence
and improper packing—in fact its agent participated in loading ship-
ment (209 F. 2d, 442, 445). Legal justification for offset was recently
restated in Burlington Northern, Inc. v. Uniled States, 462 F. 2d 526.
Amount of damage claim in excess of freight charges is for prompt
refund or collection by other means_______________________________. 930
Set-off. (See SET-OFF)

Statutes of limitation. (See STATUTES OF LIMITATION)

CLOTHING AND PERSONAL FURNISHINGS
Damage, loss, etc.
Government liability
Payment status

Value of military clothing lost at same time member of uniformed
services lost his life when his housetrailer was destroyed in flood may
not be paid to heirs or legal representatives of member since 37 U.S.C.
418 and implementing regulations prescribe that claim for loss, damage,
or destruction of personal clothing is personal right and on basis of
rationale in 26 Comp. Gen. 613, right does not extend beyond life of
beneficiary. Although claim for clothing is cognizable under both 31
U.S.C. 241 and 37 U.S.C. 418, jurisdiction of claims under 31 U.S.C.
241 is vested in appropriate Secretary and limited to losses occurring
in Govt-assigned quarters, even though claim may be made by survivor,
and under 37 U.S.C. 418, which relates to clothing furnished in kind
or monetary loss, claim for loss is personal to member sustaining loss.__. 487

COLLECTIONS (See DEBT COLLECTIONS)

COMMODITY CREDIT CORPORATION
Barter program and agreements
Expansion of program

Barter program which was originally conceived as means of making
productive use of surplus agricultural commodities owned by Com-
modity Credit Corporation (CCC) to acquire strategic and critical
materials; expanded to generate supplies to meet offshore and overseas
needs; and further broadened to increase exports of agricultural com-
modities; to realize balance of payments advantages; and to assist
in achieving international policy goals, may be modified to assure
exporters of barter eligibility at time of sale rather than at time of
export thereby enabling them to take immediate advantage of favor-
able markets, and to permit CCC to promptly revise eligibility criteria
in response to shifting world market .forces, thus increasing overall
exports.and expanding foreign markets in accordance with congressional
intent. Modification should provide for access to books and records of
barter contractors until expiration of 3 years after final payment______ 436
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COMPENSATION Page

Double

Civilians on military duty

National Guard technicians

National Guard technician employed under 32 U.S.C. 709, who upon
completion of civilian workday departs for 2 weeks full-time training
duty as National Guardsman for course of instruction pursuant to 32
U.S.C. 505, and returns home in military travel status shortly after
midnight, reporting to civilian position same day, is entitled to civilian
pay without charge to military or civilian leave for day of departure
since civilian duties were performed by member before he became subject
to military control and performance of military duties, and to civilian
compensation for day he reported back to civilian position at which time
he no longer was subject to military control, and entitlement to military
pay incident to return travel from training is not incompatible to
performance of civilian duties or payment therefor after termination of
active military training duty________________ .. ____ 471

National Guard technician who became subject to military control
upon reporting for full-time training duty to National Guard School
for recruiters pursuant to 32 U.S.C. 504 after completion of civilian
workday is entitled under principle in 49 Comp. Gen. 233 to civilian pay
without charge to leave for day of reporting, even though he may be
entitled to military pay for that day. However, since full-time training
duty is active duty under 37 U.S.C. 204(d), which is incompatible with
civilian service, there is no entitlement under rule in 37 Comp. Gen.
255 to civilian pay without charge to appropriate leave—military,
annual, or LWOP—for days subsequent to coming under military control,
even though duties of military assignment were such that member was
able to perform civilian duty on those days__________________.______ 471

National Guard technician who after 4 hours of civilian duty takes 4
hours of annual leave in order to perform military recruiting under orders
issued pursuant to 32 U.S.C. 505 may receive 4 hours civilian pay and
4 hours annual leave as well as any military compensation which accrues
under his orders since civilian compensation may be paid for time worked
prior to reporting for military duty, and reservist or member of National
Guard may be placed on leave, including annual leave, while performing
active or full-time training duty, and if technician wishes to charge
absence to allowable military leave charge must be for 1 day as there is
no authority for charging military leave in increments of less than 1 day.
Since incompatibility rule should not prevent charging of less than full 8
hours of annual leave when civilian employee performs services for part
of day before becoming subject to military control, B-152908, Dec. 17,
1963, is modified . _ . _ .. ieci.o- 471
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COMPENSATION—Continued Page
Double—Continued
Civilians on military duty—Continued
.National Guard technicians—Continued

National Guard technician who for period of 5 days performs 4 hours
of civilian duty each day followed by active military duty as part of
year around training authorized under 32 U.S.C. 503, defined as
“training performed from time to time throughout calendar year in
varying increments as contrasted to 15 consecutive days,” is entitled
to civilian pay without charge to leave for 4 hours worked in civilian
capacity on day he reported for military duty, with charge of 4 hours
annual leave or full day of military leave for 4 remaining hours of
civilian duty day. In order for technician to receive compensation from
both civilian and military sources, 8 hours of annual leave or full day
of military leave is chargeable for balance of 5-day period, since no
additional pay would result for part-time performance of civilian duties
without charge to leave. - . _____________________________ 471

Holding two offices
Civilian position and ROTC training

A civilian employee attending ROTC advanced camp under authority
of 10 U.8.C. 2109, which is not considered active duty in the Armed
Forces, may be allowed anpual leave available to him for the period
he was performing field training as an ROTC cadet since longstanding
rule that actual military service is incompatible with concurrent Federal
service is not for application in view of fact that ROTC training is
distinct in many respects from active military service, and as perform-
ance of ROTC field training does not involve the holding of a civilian
position for purposes of 5 U.S.C. 5533a, which prohibits receipt of basic
pay for more than one position for more than an aggregate of 40 hours
in any 1 calendar week.______ ____ _ _____ o ___.___ 755

Military personnel in civilian positions
Payment approved

Notwithstanding rule that a person on active military duty may not
be employed to perform services as civilian employee of the Govt. and
that any member who by mistake or otherwise is so employed may not
receive compensation of the civilian position, a Navy enlisted member
erroneously employed for temporary intermittent period of civilian
service by Council on Environmental Quality may nevertheless be paid
in view of fact had the civilian compensation been paid, the member
could retain the payment under the de facto rule or the erroneous pay-
ment could be waived under 5 U.S.C. 5584. Since no payment occurred,
it is appropriate to consider for purposes of the waiver statute that the
administrative error and ‘‘overpayment’ arose at time the member
entered on duty with the understanding of a Govt. obligation to pay
for his serviees._ _ - .o 700
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COMPENSATION—Continued

Double—Continued

Military retired pay and civilian retirement

Retired member of uniformed services who at age 57 after 10 years
of Federal employment is immediately granted civil service annuity
based on 30 years’ military and civilian service, military service having
been used to establish eligibility for civil service annuity, may not upon
reaching age 62 and becoming eligible for deferred annuity revoke
waiver of military retired pay, with a concurrent reduction of civil serv-
ice annuity by excluding credit for military service since restoration and
payment of retired military pay would amount to double benefit based
on same service contrary to 5 U.S.C. 8332(j). Any recomputation of
civil service annuity is within jurisdiction of CSC, and member who
failed to apply for immediate civil service annuity based on military
and civilian service, upon becoming eligible at 62 to deferred civil service
annuity would not receive civil service benefits for period prior to reach-
ing age 62 . e eeeeeoae

Increases
Cost-of-living allowances
Former wage board employees
Rate establishment

In establishing pay rates for wage board (WB) employees in Hawaii and
Guam whose positions are converted to the General Schedule (GS), Part
539 of the Civil Service Commission (CSC) regulations, which provides
for setting an employee’s GS salary at rate closest to his basic WB rate
prior to conversion is for application and thus as the pyramiding of
cost-of-living allowances cannot be avoided, employee is assured of
retaining his basic compensation for retirement purposes. However,
when employees transfer to GS positions, their salaries are determined
pursuant to “highest previous rate rule” in Part 531 of the CSC regs.
and, therefore, only if Commission amends the rule to the effect that
the basic (gross) compensation of a WB position from which an em-
ployee transfers should be related to the statutory step rates of the GS
grade without regard to cost-of-living allowance, will 45 Comp. Gen.
88 be considered superseded. - - - _ _________________________________

Effective date
Rate change

The simultaneous benefits rule in sec. 531.203(f) of Civil Service
Commission Regulations (CSCR) is not for application to a wage
board employee who came under the General Schedule (GS) on Jan. 9,
1972, the date increases in GS rates became effective, whether em-
ployee transferred to GS or he was brought under GS by position con-
version. If transferred, in absence of a contrary agency regulation or
policy, 44 Comp. Gen. 518 applies and use of the highest previous rate
rule (CSCR 531.203(d) (4)) will provide maximum benefit to employee.
If a position conversion, both under CSCR 539.203, as well as agency
regulations which require similar treatment in transfer or promotion,
the GS rate increases operating on GS rates the day immediately pre-
ceding effective date of the increase, the new rates are basis for fixing
GS salary rate of emloyee - - . _ . e

Page
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COMPENSATION—Continued Page

Longevity increase

Basic compensation purposes

The longevity step increases provided by sec. 110 of District of Colum-
bia Police and Firemen’s Salary Act Amencment of 1972 may be con-
sidered an element of basic compensation in computing overtime and
holiday pay since act provides longevity pay shall be paid in same manner
as basic compensation except that it shall not be subject to deduction and
withholding for retirement and insurance and shall not be considered
salary for purpose of computing annuities, and although legislative history
of act makes no reference to including longevity compensation increases
as part of basic compensation in computing overtime and holiday pay-
ments, in view of fact that prior to 1972 act longevity rates were sched-
uled rates of pay, any intent to exclude longevity compensation from
basic compensation for all purposes should have been reflected in legis-
lative history of theaet_ .. ... . ______________.____ 597

Military pay. (See PAY)
Night work
Basic compensation determinations
Leave and overtime

The night differential authorized in 5 U.S.C. 5343(f), as enacted by
Pub. L. 92-392, approved Aug. 19, 1972, may be considered basic pay for
purposes of annual.and sick leave, and overtime pay for regular or irre-
gular hours worked in view of the fact the legislation was enacted to unify
the long established principle and policies for setting the pay of prevailing
rate employees, including the Coordinated Federal Wage System and
decisions of the Comptroller General of the United States______________ 716

Overpayments

Waiver. (See DEBT COLLECTIONS, Waiver)
Overtime

Entitlement

Employees receiving premium pay

Preliminary and postliminary ministerial duties performed at head-
quarters by employees of Border Patrol, component of Immigration and
Naturalization Service, and traveltime to and from regularly scheduled

. duty at traffic checkpoints located at least 35 miles from headquarters—

matter of 2 hours of employees’ time outside of regularly scheduled 8-hour
tour of duty—is compensable as regularly scheduled overtime under 5
U.S.C. 5542, notwithstanding employees receive annual premium pay
for administratively uncontrollable overtime under 5 U.S.C. 5545(¢)(2),
for not only is time involved in traveling and performing ministerial
duties reasonably constant and susceptible of determination, traveltime
is viewed as hours of employment for purposes of 5 U.S.C. 5542(b)(2)
since employees while traveling perform essentially their regular duties
that involve search and apprehension of illegal aliens_ _ _ ... ___________. 319
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COMPENSATION—Continued Page
Overtime—Continued
Irregular, unscheduled
Annual premium pay in lieu of overtime

Employees of Border Patrol, component of Immigration and Naturali-
zation Service, who in addition to performing preliminary and post-
liminary regularly scheduled duties at headquarters in connection with
regularly scheduled 8-hour tour of duty at traffic checkpoints, which is
compensable at overtime rates under 5 U.8.C. 5542, as is traveltime to
checkpoints, process cases and handle other enforcement dutics aftcr
their regularly scheduled 8-hour tours of duty and overtime have ended
may be paid annual premium pay in addition to regularly scheduled
overtime, if additional work qualifies as administratively uncontrollable
under 5 U.S.C. 5545(c) (2) since payment under both 5 U.8.C. 5542 and
5545(c) is not precluded as premium compensation and regularly sched-
uled overtime rclate to independent, mutually exclusive, methods for
compensating two distinct forms of overtime work.____._.___________ 319

Premium pay
Sunday work regularly scheduled. (Se¢e COMPENSATION,
Premium pay, Sunday work regularly scheduled)
Standby, etc., time
Home as duty station

A wage board employee serving as Duty Security Officer in 2 standby
status at or near residence located in Govt. quarters that required him
to perform occasional inspection tours of short duration after regular
duty hours—standby duty he alternately shares with two other employ-
ees and which does not limit his normal activities—is not entitled to
overtime prescribed by 5 U.S.C. 5544(a) and implcmenting regulations,
which provide that when an employce is required to remain at or within
confines of duty station in excess of 8 hours in a standby or on-call
status he is entitled to overtime only for duty hours, exclusive of eating
and sleeping time, in excess of 40 hours a week, since employee was not
confined to his post of duty, notwithstanding he resided in Govt.
quarters, nor does time he spent in standby status constitute ‘hours
of work’ _ _ e 587

Trial vessel trips

Service of civilian employee assigned aboard a vessel for purpose of
conducting post repair testing vibration surveys of equipment to deter-
mine feasibility of the equipment for operation in the vessel does not
constitute standby time to entitle employee to overtime authorized in
5 U.8.C. 5542, notwithstanding Navy regulations provide than an em-
ployee on a trial trip to test equipment is considered to be in a standby
status since regulations are invalid as they do not meet criteria estab-
lished in Federal Personnel Manual Supp. 990-2, Book 610, Subch.
S1-3d, to the cffect that “standby time consists of periods in which an
employces is officially ordered to remain at or within confines of his
station, not performing actual work but holding himself in readiness to
perform actual work when the need arises or when called” ______.______ 794
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COMPENSATION—Continued Page
Overtime—Continued
Traveltime
Administratively controllable

Where employee’s regularly scheduled duties involve assignments to
which he commutes daily from headquarters or residence, travel to and
from home to perform those regularly scheduled duties is not considered
imposition upon his private life significantly different from travel re-
quired of employee to report to permanent duty stafion, and such travel
is not regarded as overtime hours within meaning of 5 U.S.C. 5542(b) (2).
Therefore, travel to perform requests to Dept. of Agriculture for grading
and inspection services which is subject to control-—scheduling—even
though event giving rise to travel resulted from event which was not con-
trollable, is not payable as overtime compensation_._________________ 446

Between headquarters and work assignment

When employees of Dept. of Agriculture are required to report first to
headquarters and from there to travel to their grading or inspection
assignments, if requirement is for purposes other than merely facilitating
their use of Govt. transportation and is regarded as within their regu-
larly scheduled tours of duty, including regularly scheduled overtime, or
where requirement is incident to work of employees, time in travel from
headquarters may be regarded as hours of work. Furthermore, if em-
ployee actually performs work while traveling, regardless of whether he
reports first to headquarters, time involved may properly be considered
hours of Work . _ . _ e 446

Emergencies

Air safety investigators who pilot private, rented, or agency-owned
aircraft to proceed to scene of an accident, or use commercial airlines,
are not entitled to overtime compensation for travel outside their regular
workweek since the travel is not inseparable from work performed, and
mode of travel does not constitute an arduous mode of transportation in
view of Griggs v. United States, dated November 24, 1967, Ct. Cl. No.
336-65, which holds that overtime for investigators is payable only for
overtime work performed on-site accident investigations and when
“jump-seat’’ in aircraft cockpit is occupied while traveling on com-
mercial airlines. Furthermore, 28 Comp. Gen. 547 held, with respect to
the effect of 28 Comp. Gen. 183 on general rulc that overtime is not
payable solely because of official travel outside basic workweek, that no
rigid rule may be stated for determining when traveltime is compensable
at overtime rates _ _ . . ccccimeme- 702

“Official duty station” concept

Term “official duty station” in Civil Service Commission Federal
Manual Supp. 990-2, book 550, subch. S1-3, which is stated to mean
“employee’s designated post of duty, limits of which will be corporate
limits of city or town in which employee is stationed,”” may only be rede-
fined by Commission and, therefore, Dept. of Agriculture may not con-
sider “official duty station’ in terms of mileage radius in order to better
effectuate purpose of overtime provision contained in 5 U.8.C. 5542(b) 2.
However, matter of authorizing mileage to employee for use of his auto-
mobile incident to official travel is discretionary with employing agency.. 446

524843 O—74——12
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Overtime—Continued
Traveltime—Continued
Performance of work status

Time spent by employee after his normally scheduled duty hours in
taking care of Govt. vehicle which broke down while in use by him is
not compensable as overtime under 5 U.8.C. 5542(b) (2) (B), even though
employee took steps to protect vehicle beyond standard established by
GSA regulation (41 CFR 101-39.701). Fact that employee was required
to do more than mere driving and incidental care of vehicle does not con-
stitute “‘the performance of work while traveling,” nor did responsibility
placed on employee under GSA regulation require him to take additional
steps to protect vehicle. Therefore, time and effort expended by employee
that was beyond standard of care required under regulation to protect
vehicle entrusted to him is not compensable as work and does not provide
basis for payment of premium compensation________________________ 491

Work in excess of daily and weekly limitation

Preliminary and postliminary ministerial duties performed at head-
quarters by employees of Border Patrol, component of Immigration and
Naturalization Service, and traveltime to and from regularly scheduled
duty at traffic checkpoints located at least 35 miles from headquarters—
matter of 2 hours of employees’ time outside of regularly scheduled 8-hour
tour of duty—is compensable as regularly scheduled overtime under
5 U.8.C. 5542, notwithstanding employees receive annual premium pay
for administratively uncontrollable overtime under 5 U.S.C. 5545(c) (2),
for not only is time involved in traveling and performing ministerial
duties reasonably constant and susceptible of determination, traveltime
is viewed as hours of employment for purposes of 5 U.S.C. 5542(b) (2)
since employees while traveling perform essentially their regular duties
that involve search and apprehension of illegal aliens_ ... ___________ 319

Employees of Border Patrol, component of Immigration and Natur-
alization Service, who in addition to performing preliminary and
postliminary regularly scheduled duties at headquarters in connection
with regularly scheduled 8-hour tour of duty at traffic checkpoints,
which is compensable at overtime rates under 5 U.S.C. 5542, as is
traveltime to checkpoints, process cases and handle other enforcement
duties after their regularly scheduled 8-hour tours of duty and overtime
have ended may be paid annual premium pay in addition to regularly
scheduled overtime, if additional work qualifies as administratively
uncontrollable under 5 U.S.C. 5545(c)(2) since payment under both
5 U.S.C. 5542 and 5545(c) is not precluded as premium compensation
and regularly scheduled overtime relate to independent, mutually
exclusive, methods for compensating two distinct forms of overtime
WOTK el 319
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Premium pay
Annual premium pay for irregular, unscheduled overtime. (See
COMPENSATION, Overtime, Irregular, unscheduled, Annual
premium pay in lieu of overtime)
Sunday work regularly scheduled
Forty hour weekly tour of duty requirement

Prevailing rate employees of nonappropriated fund instrumentalities
of military departments and Coast Guard who work regularly scheduled
tours of duty of less than 40 hours a week may not be allowed Sunday
premium pay under 5 U.S.C. 5550, as added by sec. 10 of Pub. L. 92-392,
Aug. 19, 1972. Legislative history of act shows it was intent of Congress
to provide Sunday premium pay for nonappropriated fund employees
in same amounts and under same conditions as such pay is authorized
for other Federal prevailing rate employees. Accordingly, Civil Service
Commission regs. issued pursuant to 5 U.S.C. 5548(b) under which
Sunday premium pay is allowed prevailing rate employees of non-
appropriated fund activities should require that such employees have
basic full-time workweeks of 40 hours, exclusive of regularly scheduled
overtime, for entitlement to Sunday premium pay.________________._ 923

Promotions
Delayed
Freeze on promotions

Where the Federal Aviation Administration elected, in the exercise
of its executive function to appoint persons to civilian Govt. service, not
to promote development Air Traffic Controllers who had satisfied
criteria for promotion until clarification of Presidential order of Dec. 11,
1972, placing freeze on promotions, employees did not become entitled
to higher salaries prior to date of the agency’s promotional action, not-
withstanding controllers performed the duties and otherwise qualified
for promotions, or that an employment agreement may have been
executed, since under E.O. 11491, the right of promotion is retained by
the management officials of an agency. Furthermore, failure to promote
is not the “unjustified or unwarranted personnel action’’ contemplated
by 5 U.8.C. 5596 to entitle employees to back pay_._________________ 631

Effective date
Regular v. discrimination action promotions

Notwithstanding 4-year delay in promoting Foreign Service Officer
from FSO-4 to FSO-3 due to age discrimination, officer who will reach
mandatory retirement age within 8 months of his promotion may not
be permitted for purpose of increasing annuity payments to pay into
Foreign Service and Disability Fund additional amounts that would
have been deducted from his salary and deposited into fund but for
the delay. Compulsory contributions to retirement fund are based on
actual salary received and since employee may not be retroactively
promoted upon removal of age discrimination, his annuity payments are
not for computation on salary of grade FSO-3 prior to date he was
promoted to that grade . - _ __ . e oo_ 629
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Retroactive
Rule
Exceptions to rule

A GS8-12 employee detailed on July 26, 1971, on temporary basis
to GS8-13 position of Chief, Employee Relations Branch in Pacific
Northwest Region of the Forest Service, pending receipt from head-
quarters of certificate of candidates to fill position, who was not selected
when position was filled on Aug. 20, 1972, may not be retroactively
temporarily promoted to GS-13 for period involved. Exceptions to rule
that a personnel action may not be effected retroactively to increase
right of employee to compensation are permitted where personnel
action intended is not effected through administrative error; where an
error deprives employee of a right granted by statute or regulation; and
where nondiscriminatory administrative regulations or policies have not
been carried out, and the higher level assignment not falling within any
of the exceptions, employee is only entitled to salary of position to which
appointed .- . 920

Removals, suspensions, etc.
Deductions from back pay
Outside earnings

An employee prematurely retired from Government service who is
awarded back pay pursuant to 5 U.8.C. 5596 for erroneous separation
upon restoration to duty, but administrative office failed to deduct
from payment the amount attributable to the employee’s outside
employment, is not entitled to waiver of overpayment since collection
of overpayment would not be against equity and good conscience as
employee was aware that he was responsible to repay amount of his
outside earnings during period of erroneous separation, and collection
would not be against best interests of the United States, the criteria
established in 5 U.S.C. 5584 for waiver of erroneous administrative
PAYMENES . L e 587

Severance pay

Eligibility

Nature of appointment

Superintendent-Principal of Air Force Dependents’ School whose
employment under 20 U.S.C. 241(a) for period of approximately 10
years was terminated on basis of management’s perogative not to employ
as provided in par. 8b, sec. 9833, Air Force Civilian Personnel Manual,
is entitled to severance pay prescribed by 5 U.8.C. 5595. Employee held
indefinite tenure appointment, even though he was granted limited access
to procedural rights, and was involuntarily separated from service, not by
removal for cause on charges of misconduct, delinquency, or inefficiency,
requirements that establish eligibility to receive severance pay provided
by 5 U.8.C. 5595 - - - . 291



INDEX DIGEST 1067

COMPENSATION—Continued : Page
Simultaneous benefits rule

Wage board position conversion and General Schedule rate
increase

The simultaneous benefits rule in sec. 531.203(f) of Civil Service
Commission Regulations (CSCR) is not for application to a wage board
employee who came under the General Schedule (GS) on Jan. 9, 1972,
the date increases in GS rates became effective, whether employee trans-
ferred to GS or he was brought under GS by position conversion. If
transferred, in absence of a contrary agency regulation or policy, 44
Comp. Gen. 518 applies and use of the highest previous rate rule (CSCR
531.203(d) (4)) will provide maximum benefit to employee. If a position
conversion, both under CSCR 539.203, as well as agency regulations
which require similar treatment in transfer or promotion, the GS rate
increases operating on GS rates the day immediately preceeding effective
date of the increase, the new rates are basis for fixing GS salary rate
of employee. .. __ .. 671

Traveltime
Overtime compensation status. (See COMPENSATION, Over-
time, Traveltime)
Wage board employees
Conversion to classified positions
Rate establishment
Cost-of-living allowances

In establishing pay rates for wage board (WB) employees in Hawaii
and Guam whose positions are converted to the General Schedule (GS)
Part 539 of the Civil Service Commission (CSC) regulations, which
provides for setting an employee’s GS salary at rate closest to his basic
WB rate prior to conversion is for application and thus as the pyramiding
of cost-of-living allowances cannot be avoided, employee is assured of
retaining his basic compensation for retirement purposes. However, when
employees transfer to GS positions, their salaries are determined pur-
suant to ‘‘highest previous rate rule” in Part 531 of the CSC regs. and,
therefore, only if Commission amends the rule to the effect that the
basic (gross) compensation of a WB position from which an employee
transfers should be related to the statutory step rates of the GS grade
without regard to cost-of-living allowance, will 45 Comp. Gen. 88 be
considered superseded . _ - - _ __ ___ o ea-_ 695

Federal Wage System
Job-grading
Conversion v. demotion in grades

When an employee’s grade in a prevailing rate position is reduced as
result of initial application o job-grading standards under Federal Wage
System, Public Law 92-392, during the period beginning Nov. 17, 1972,
and ending Oct. 1, 1974, the employee may retain his pay indefinitely, but
for those employees whose grades are reduced other than because of
initial conversion, 5 U.8.C. 5345, as enacted by the Public Law, is for
application with a maximum of a 2-year period for salary retention since
law in establishing principles and policies relating to blue collar workers
generally covered under the Coordinated Wage System, continued
recognition of the practice of a 2-year pay retention period for demo-
tions, and an indefinite pay retention period for initial conversions.____ 748
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Wage-price freeze. (See WAGE AND PRICE STABILIZATION,
Wage changes)
Withholding
Taxes
State
Pennasylvania

Nonresident Federal employee who will not return to duty station
in Philadelphia upon termination of sick leave status at which time
disability retirement becomes effective is subject to Pennsylvania
Income Tax imposed on Federal employees by agreement between
Federal and State Govts. pursuant to 5 U.S.C. 5517, and E.Q. No.
10407, for period of sick leave, July 19, 1972 until Dec. 1973, during
which time he will remain on agency rolls since sick leave payments
constitute wages for taxation purposes. Income tax withholding for
leave period is for computation in accordance with par. 3(b) of Pennsyl-
vania Personal Income Tax Information Bulletin, which excludes non-
workdays—Saturdays, Sundays, holidays and days of absence—and
amount actually subject to tax and tax ultimately due is for settlement
between employee and State_______ . ___________ . _________.__ 538

CONGRESS

Members
District offices
Charge for space assigned

Where General Services Admin. (GSA) cannot establish Standard
Level User Charges (SLUC) for space and services furnished pursuant
to Public Buildings Amendments of 1972 on basis of commercial rates,
the GSA Administrator has broad discretion under act to assess charges
and may assign concessions for blind stands and Federal Credit Unions,
with concurrence of occupying agencies, and this space together with joint
use space and parking facilities may be considered to establish user
charges, and cost of concessions for cafeterias, beauty parlors, etc.,
may be charged occupying agencies on a pro rata reasonable basis.
Under its authority to assign and reassign space in Govt. owned and
leased buildings, GSA may assess SLUC rates in buildings occupied
by permit from another agency, reimbursing the controlling agency;
may charge for congressional district offices; and may outlease sites until
needed for construction at fair rental value_ ________._____.__________ 957
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Privity
Subcontractors
Concept

Subcontractor’s claim for value of inventory delivered to Govt.
following partial termination of prime contract and suspension of all
subcontracting work may not be paid since Govt. met its contract
obligations by payment to prime contractor even though prime failed
to satisfy subcontractor claims within 10 days from payment by Govt.
as stipulated in termination settlement agreement. Contention that
contracting agency held itself out as final customer is not for considera-
tion in view of fact par. 8-209.1, ASPR, denies subcontractors any
contractual rights against Govt., and circumstances involved do not
negate “no privity’’ rule, and furthermore subcontractor’s termination
inventory is required to be disposed of in accordance with secs. VIII
and XXIV of ASPR. . e 377

Successors
Cost of changing contractors
Bid evaluation factor

Adding cost of program duplication and the time required to check
out time-sharing computer services program solicited to bids submitted
by new sources did not favor current contractor, or prevent competition.
because of high cost of changeover as compared with bid prices, since
evaluation factor represents an accurate depiction of costs to Govt. to
change contractors, and method of transferring services employed by
the contracting agency is not subject to question in absence of fraud or
capricious action since different practice used by business does not alter
terms of invitation for bids. Furthermore, the quantum of service evalua-
tion criteria was not misleading as effect of the criterfa on bid price was
determinable by each bidder at bid preparation time. However, sub-
stantial difference in bid prices received indicating inadequate competi-
tion to insure a reasonable price, future procedures should be revised so
bidders can compete effectively against an incumbent contractor._____ 905
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“Affirmative action programs.” (Se¢e CONTRACTS, Labor stipula-
tions, Nondiscrimination, ‘‘Affirmative action programs'’)
Amounts
Approximated

Since weight of ripper required to be mounted on crawler tractors was
significant in determining ruggedness, strength, and desirability of ripper,
low bid that offered ripper with weight deficiency of 22 percent from
approximate requirements stated in invitation for bids properly was
rejected in light of contracting agency’s responsibility to draft specifica-
tions that meet actual needs of Govt. and to determine responsiveness
of bids, and record does not show rejection was arbitrary, capricious, or
was not based on substantial evidence. Doubt as to weight difference
and its effect on competition, and belief minimum and not approximate
requirements should have been used to insure equal bidding, are matters
that must be raised prior to bid opening as provided in 4 CFR 20.2(a),
the Interim Bid Protest Procedures and Standards____._.______._____

Requirement contracts. (Se¢e CONTRACTS, Requirements)
Assignments. (See CLAIMS, Assighments) .
Automatic Data Processing Systems. (See EQUIPMENT, Auto-

matic Data Processing Systems)

Awards
Abeyance
Pending General Accounting Office decision

Award of a contract during the pendency of a protest alleging restric-
tive specifications was proper where determinations and findings of
contracting officer to justify award met the criteria in par. 2-407.8(b) (3)
of Armed Services Procurement Regulation to the effect that the procure-
ment was urgently needed, or that delivery or performance will be unduly
delayed by failure to make award promptly, or that prompt award will
otherwise be advantageous to the Government______._________._____

Aggregate basis
Best interests of Government

Cancellation of request for proposals (RFP) for inspection, mainte-
nance and repair of 3 types of electron microscopes because specifications
were considered inadequate for competitive procurement, and reissuance
of RFP on basis award ‘“‘would be made in the aggregate, price, and other
factors considered,’”’ did not result in price competition contemplated by
1-3.807-1(b)(1) of Federal Procurement Regs. since separate awards
under initial RFP would have obtained services for less. Therefore,
since justification for aggregate award is sound only if Govt. realizes
substantial savings from consolidation, aggregate award requirement
was both unnecessary and improper, and rejection of low offeror (on 2
items) who had not complied with aggregate requirement was not
justified

Page

500

640
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Cancellation
Erroneous awards
Bid evaluation error

Partial cancellation of contract erroneously awarded for handling of
surplus butter made available to Dept. of Defense by Dept. of Agriculture
because erroneous freight rate evaluation resulted in award to other than
low hidder should be changed to partial termination for convenience of
Govt. since, while award was improper, it was not plainly or palpably
illegal for displaced contractor had not contributed to use of erroneous
freight rate furnished by Govt. activity and, therefore, it could success-
fully maintain action for damages computed under termination for
convenience of Govt. clause of contract. 37 Comp. Gen. 330 and
B-164826, Aug. 29, 1968, overruled_______________________________. 215

Erroneous
Reliance on Comptroller General decisions

Three invitations for bids soliciting vehicle operation and maintenance
services which stated a 90-day bid acceptance period without requiring
further action by bidder, and which included a SF 33 indicating a 60-day
bid acceptance period would result unless a different period was inserted
by bidder, without cross-referencing the provisions, were defective as
evidenced by 10 out of 13 bids being nonresponsive, thus indicating the
conflicting provisions were misleading, and although bidders are ex-
pected to scrutinize carefully the entire solicitation package and to
timely request assistance, the Govt. has the initial responsibility of
clearly stating what is required. The two invitations under which awards
were withheld should be canceled and readvertised, clearly stating bid
acceptance terms, but award made in reliance on previous Comptroller
General decisions will not be disturbed . _ .. _______________..__. 842

Labor surplus areas
Award criteria

Whether low bidder on non-set-aside portion of a procurement with
a 50 percent set aside for award to labor surplus area concerns who on
date of bid opening is negotiating to acquire the performance activity
from a large business concern is eligible as a manufacturer or regular
dealer (‘‘going concern’’) for purposes of award under Walsh-Healey
Contracts Act (41 U.S.C. 35-45) is for determination initially by con-
tracting officer subject to review by Dept. of Labor (ASPR 12-601,
el seq.). To qualify as a manufacturer a firm newly entering into manu-
facturing activity must show before award that it has made all necessary
prior arrangements for space, equipment, and personnel, and if qualifying
commitments are made prior to award for entering into manufacturing
business, a new firm is not barred from receiving an award because it has
not yet done any manufacturing-______ . ___________________._____._ 886
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Award criteria—Continued

Fact that the sale by a large business concern to a small business firm
of the activity needed to manufacture radio sets and receiver-trans-
mitters solicited under an invitation for bids with 50 percent set aside
for award to labor surplus area concerns is not consummated before bid
opening and, therefore, both firms submitted bids on non-set-aside
portion of procurement which were signed by same officer does not
require rejection of bids since multiple bidding is not prejudicial to other
bidders; possibility that common manufacturing facilities might preclude
one of the firms from performing is not disqualifying; and a preaward
survey will protect Govt.’s interest. However, because of affiliation of
the two firms, the small business concern, the low bidder on the non-set-
aside, does not qualify for participation in the set-aside as a small business
labor surplus concern, notwithstanding its good-faith self-certification,
nor does it qualify on basis of acquiring involved facilities in a post-bid-
opening sale_ _ . e 886

Price differentials
Foreign bid price

Bid under invitation for bids that offered to furnish foreign source
end items in response to solicitation for circuit breakers and related
items, properly was evaluated by adding 12 percent factor required
by sec. 1-6.104-4(b) of Federal Procurement Regs. (FPR) when bidder
submitting low acceptable domestic bid is small business concern or
labor surplus area concern, or both, as defined in FPR 1-1.801. The
fact that low domestic bidder failed to indicate which labor surplus
area it was claiming did not limit adjustment factor to 6 percent since
location of performance information submitted by domestic bidder
permitted determination that contract would be performed in sub-
stantial labor surplus area and, furthermore, for purposes of Buy-
American preference, domestic bidder was not required to be “certified-
eligible concern’ .. . eeccemeeaL 265

Prohibition

In the evaluation of labor surplus set-aside offers under request for
proposals (RFP) that contemplated a multi-year, requirements type,
life cycle cost (LCC) contract for oscilloscopes on Qualified Products
List, the contracting officer, in accordance with terms of RFP, properly
adjusted highest unit price awarded on non-set-aside portion of procure-
ment to reflect total anticipated life cost—the LCC procurement method
resting upon the premise that it is logical to consider total anticipated
life cycle of an item rather than merely its purchase price—and reduced
transportation and other cost factors that were considered in evaluating
non-set-aside portion of procurement in order to comply with statutory
prohibition against payment of a price differential for purpose of re-
lieving economic dislocation in labor surplus areas.____________..____ 653
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Set-asides
Price comparison with non-set-asides

Allegations that low unit price and life cycle costs (LCC) offered
on non-set-aside portion of a multi-year, requirements type, contract
for oscilloscopes on Qualified Products List (QPL) were so unreasonably
low they should not have been used as basis for computing the set-aside
offers, and that low unit price resulted from an ‘‘auction,” constituted
a ‘“buy-in,” and was a ‘“token” offer, and that projected life cycle costs
were understated, are not supported by the record. The use of a multi-
year procurement, as well as the fact the item is on QPL, eliminates
probability of a ‘“buy-in,” and failure of low offeror on non-set-aside
portion to advance its priority for negotiation of the set-aside portion,
does not make non-set-aside offer a ‘“token” offer. Furthermore, the LCC,
consisting of initial logistic costs and recurring costs, must be accepted
as realistic in absence of evidence the evaluation of the .LCC information
was arbitrary . _ e 653

Legality
Award not plainly or palpably illegal

Partial cancellation of contract erroneously awarded for handling
of surplus butter made available to Dept. of Defense by Dept. of Agri-
culture because erroneous freight rate evaluation resulted in award
to other than low bidder should be changed to partial termination for
convenience of Govt. since, while award was improper, it was not plainly
or palpably illegal for displaced contractor had not contributed to use
of erroneous freight rate furnished by Govt. activity and, therefore,
it could successfully maintain action for damages computed under
termination for convenience of Govt. clause of contract. 37 Comp. Gen.
330 and B-164826, Aug. 29, 1968, overruled. . ___ ... _ . _________.___ 215

Multiple
Lowest overall cost to Government

Under total small business set-aside solicitation for pastry require-
ments that listed estimated quantities for each of 33 items solicited and
required both unit and total estimated prices for each of the items, and
indicated any items might be grouped together and awarded to one or
more bidders in whichever grouping would be most advantageous to the
Govt., multiple awards to low bidder on two of three groupings sub-
mitted and to protestant for remainder of the items would result in lowest
aggregate price to the Govt. as provided by solicitation, and as state-
ment of group bidder that each group of items ‘‘are bid as a Total All or
None Bid”’ does not qualify its bid, since in listing items in groups,
bidder indicated that an award of individual items would not be accept-
able, the group bidder, administratively determined to be responsible
bidder, is eligible to receive award_ . __ . ___________________________._ 932
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Negotiated contracts. (Se¢e CONTRACTS, Negotiation, Awards)

Propriety

Noncompetitive situation created

Award of interim procurement for a less than optimum individual
emergency breathing device to one of the developers of device under
basic order agreement pursuant to a determination and findings (D&F)
under 10 U.8.C. 2304(a) (2), which was followed by a Navy implementa-
tion of a research and development program to significantly increase
effectiveness of device for eventual procurement on competitive basis,
although not legally questionable as the D&F authority is final, deter-
mination based upon the D&F is. Practices and procedures involved in
testing, evaluation, and eventual award indicates informalities that
generated noncompetitive situation and, therefore, it is recommended
that other qualified firms be given opportunity to submit emergency
escape devices for approval as interim sources of supply pending results
of the research and development program___.__.____________________

Status of bidder, offeror, etc.

Award of contract to consortium of American Institute of Physics and
American Chemical Society by National Bur. of Standards for publica-
tion and marketing of physical and chemical reference data using com-
pilations presented in camera-ready form by National Standard Refer-
ence Data System is not in conflict with objectives of Standard Reference
Data Act to “make critically evaluated reference data readily available to
scientists, engineers and general public’’ since neither language of act
nor its legislative history evidences use of commercial publishing houses
is required. Moreover, even though professional societies were treated
separately in negotiation, award was not violative of competition re-
quired by sec. 1-1.301-1, FPR, since requests for proposals were issued
to commercial houses and all proposals received were properly evaluated.

Small business concerns
‘“Independently owned and operated’ test

Low bidder on non-set-aside portion of procurement for radio sets
and receiver-transmitters, with 50 percent set aside for labor surplus
area concerns, whose bid was signed by same official as bid submitted by
third low bidder who was negotiating to sell low bidder the performance
activity may not be given priority on set-aside portion of procurement
since on date of bid opening low bidder was not a ‘“‘going concern” as it
had no place of business of its own, and although meeting size limitation
for a small business concern, it did not meet the “independently owned
and operated’’ test required for a small business by Sec. 3 of the Small
Business Act. Both firms having the same officials are affiliated through
common management within meaning of Sec. 121.3-2(a) of SBA Size
Standards Regs., and low bidder on non-set-aside does not qualify for
set-aside priority on basis of a subsequent novation agreement___._____

Page
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Small business concerns—Continued

Set-asides
Eligibility

Fact that the sale by a large business concern to a small business firm
of the activity needed to manufacture radio sets and receiver-transmitters
solicited under an invitation for bids with 50 percent set aside for award
to labor surplus area concerns is not consummated before bid opening
and, therefore, both firms submitted bids on non-set-aside portion of
procurement which were signed by same officer does not require rejection
of bids since multiple bidding is not prejudicial to other bidders; possibil-
ity that common manufacturing facilities might preclude one of the firms
from performing is not disqualifying; and a preaward survey will protect
Govt.’s interest. However, because of affiliation of the two firms, the
small business concern, the low bidder on the non-set-aside, does not
qualify for participation in the set-aside as a small business labor surplus
concern, notwithstanding its good-faith self-certification, nor does it
qualify on basis of acquiring involved facilities in a post-bid-opening
SN - s 886

Postal service procurements

Procurement by Corps of Engineers on behalf of U.S. Postal Service
pursuant to Memorandum of Understanding is not subject to small
business set-aside in absence of approval of set-aside by Postal Service
as required by Memorandum. According to Dept. of Defense, Postal
Service funds are not appropriated funds to require application of ASPR
which governs all purchases and contracts by DOD for supplies and serv-
ices, including set-aside procedures—view entitled to great weight.
However, it is immaterial whether or not funds are considered appropri-
ated funds since 39 U.S.C. 410(a) exempts Postal Service procurements
from Small Business Act, as well as all other Federal laws dealing with
Federal contracts, and 39 U.S.C. 411 permits executive agencies to fur-
nish services to Postal Service on such terms and conditions as agreed
UPOTL_ — - o o e o o o e o e i cceememee e 306

Size
Basis for determination

Determination by SBA Size Appeals Board that two of the firms bid-
ding on a procurement containing a 50 percent set aside for award to
labor surplus area concerns were affiliated through common management
and low bidder on the non-set-aside, one of the two firms, could not be
classified as a small business concern as of ‘date of bid opening for pur-
poses of the set-aside priority is a ‘‘conclusive’’ determination that will
not be reviewed by the U.S. General Accounting Office (GAO) since no
evidence or argument was presented that was not considered by Board.
Furthermore, protest to Board without a prior decision thereon by cog-
nizant SBA regional office is permitted pursuant to 13 CFR 121.3-6(b) (1)
(ii) ; allegations that protest procedures were not followed should have
been presented to Board; and delayed protest filed with GAO is untimely
under 4 CFR 20.2(a) and will not be considered.___ . _ .. - ._______. 886
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Awards—Continued
Small business concerns—Continued

Status
Other than in set-asides

Reopening of negotiations upon receipt of late unsolicited price redue-
tion from small business concern in its offer submitted under request for
proposals that did not provide for small business set-aside was not re-
quired since Small Business Act, 15 U.8.C. 631, although protecting
interests of small business concerns does not impose obligation on con-
tracting officer to reopen negotiations in unrestricted procurement, and as
negotiations were not reopened offeror was not prejudiced by failure to
receive notice that its late price reduction would not be considered—
notice discrepancy being matter of form—nor was concern prejudiced by
lack of notice of a protest made by another offeror of an ambiguity in the
solicitation in view of the amendments issued to correct the ambiguity.___ 169

Subcontracting limitation

Participation by a large foreign business concern in performance of
proposed contract award to a self-certified small business concern, either
by way of joint venture or subcontract, does not change the “small busi-
ness”’ status of bidder where cognizant SBA regional office found no evi-
dence of improper affiliation through common ownership, personnel,
management, or contractual relationship as precluded by SBA 121-Small
Business Size Standards; where small business concern in subcontracting
a major portion of work to be performed to large business meets require-
ment to make a significant contribution to the manufacture or production
of contract end item; where Buy American Act restrictions are satisfied
by bidder’s certification that end product to be supplied will be a domes-
tic source end product; and where compliance with act, as well as military
specifications, is one of contract administration and properly the respon-
sibility of the contracting ageney . _ - - - . 386

Bid shopping. (Se¢e CONTRACTS, Subcontracts, Bid shopping)
Bids, generally. (See BIDS)
Bonds. (Se¢e BONDS)
Brand name or equal. (See CONTRACTS, Specifications, Re-
strictive, Particular make)
Breach of contract
‘‘Cardinal change’ doctrine

Determination that it was proper to negotiate sole source replacement
contract with contractor who had diverted aircraft production to satisfy
requirements of foreign military sale pursuant to modification of Army
contract that had been accepted by contractor with understanding it
would receive separate negotiated replacement contract at price that
would constitute foreign sale price was not erroneous conclusion of law
for had change order procedure been used, contractor’s refusal to accept
equitable price adjustment would not have constituted question of fact
under disputes clause since diversion was cardinal change beyond scope
of contract placing contractor in position to institute action for breach
of contract damages under ‘‘cardinal change’’ doctrine______________. 253
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Construction

Intention of parties

Determined from entire contract

A contract awarded under a Federal Supply Service invitation for bids
which solicited in the Scope of Contract provision the ‘‘normal supply
requirements’’ for electronic data processing tapes, and which included
in the Estimated Sales provision the clause ‘‘no guarantee is given that
any quantities will be purchased” is not an invalid contract or contract
that is unenforceable for lack of mutuality, for under rule of contract
construction, the intent and meaning of a contract is not determined
from an isolated section or provision but from the entire contract, and
‘“no guarantee” clause appearing in Estimated Sales provision rather
than Scope of Contract provision containing the requirements language,
is indicative the clause refers to schedule of previous purchases, or to
estimates reflected in Estimated Sales provision, and not to the purchase
obligations of the Government under the contract_.___._.__________. 732

Cost-plus

Cost-plus-incentive fees

Evaluation

Under a National Aeronautics and Space Administration (NASA)
solicitation for on-site data processing services on a cost-plus-award-fee
basis which indicated both technical and cost factors would be accorded
substantially equal weight, NASA PR 3-805.2 does not preclude con-
sideration of cost—evaluated in terms of cost realism, and probable
and maximum cost to the Govt.—as significant factor in determining
most advantageous proposal, and NASA properly selected low offeror
whose proposal although containing minor weaknesses was relatively
equivalent technically to the only other acceptable offer received. A
spread of 81 points between the two proposals, the low offer scoring 649
points out of a possible 1,000 as compared to 730, does not automatically
establish that the higher rated proposal was materially superior, for
although technical point ratings are useful as guides, the question of
superiority depends on facts and circumstances of each procurement.. 686

Evaluation factors
‘“‘Realism” of costs and technical approach

Fact that negotiations pursuant to 10 U.S.C. 2304(a)(11), which
contemplated a cost-plus-fixed-fee contract (CPFF) for systems engi-
neering and research analysis investigation to develop technical interface
plan in support of General and Amphibious Military Operations Pro-
gram at Fort Monmouth, were limited to price on basis technical dis-
cussions would compromise proposals through transfusion of ideas,
methology, and concepts, and the most adantageous CPFF proposal
was determined on evaluated rather than proposed costs, does not
reflect adversely on the award to offeror who received the highest
technical rating and offered only realistic, although highest, cost since
the written or oral discussion prescribed in 10 U.S.C. 2304(g) is required
only when there is an opportunity for meaningful discussion and when
discussion will not result in preferential treatment or disclose one
offeror’s innovative solution to another__ ___________________________ 870
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Damages
Liquidated
Effect of different per diem rates

The inclusion in an invitation for bids to procure gas turbine units
of an experience, performance bond, and two liquidated damage clauses
in order to protect interests of the Govt. is not restrictive of competition
where experience clause is intended to establish prior experience—a
matter of bidder responsibility and not bid responsiveness—and its
use is appropriate to substantiate product reliability and manufacturing
capability; where performance bond is a necessary and proper means
to secure the contractor’s obligation under contract, even though a 100
percent performance bond was required; and where the liquidated
damages at different per diem rates for delayed delivery and failure
of units to operate each day for the first year was warranted on basis
of administrative needs and prior experiences, and furthermore, deter-
mination of whether penalty is involved depends on facts as they arise. _

Data, rights, etc.
Acquisition by the Government
Reverse-engineering procedure

Inclusion in a request for proposals of a stationary brake disc drawing
furnished without restriction to the Air Force under sole-source contracts
in order to create competition or for reverse engineering purposes did
not violate proprietary data rights where Govt. contracts law in recog-
nizing data rights also recognizes such data may be lawfully obtained
by reverse engineering when the data is not restricted and the Govt.
acquires title, and since it is incumbent upon contracting agency to
maximize competition where the assurance of reliability and inter-
changeability of spare parts may be obtained through competitive
procurement as well as from sole-source buys from current manufacturer
of the item. Furthermore, contracting officer in making an award is
not obliged to consider possible foreign patent problems since such a
possibility is too speculative, complex, and burdensome..__.._...____

Subcontractors
End ». precursor formulas

In development of second source subcontractor for Short Range
Attack Missile (SRAM) propulsion subsystem of SRAM rocket motor,
release to selected subcontractor of end formulas for SRAM liner,
insulation, and adhesive materials, did not violate proprietary rights
or primary subcontractor in precursor formulas since end formulas
furnished second source subcontractor were wholly new and independent
and not just routine extensions of precursor formulas. Furthermore,
contracting agency had acquired more than limited rights to end formu-
las even though technical data requirements of both prime contract
and subcontract were broadly stated, and administrative determinations
that precursor formulas did not comprise basic end formulas for SRAM
liner, insulation, and adhesive materials or components thereof were
neither arbitrary nor capricious_ ... ___ . .o._._
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Data, rights, etc.—Continued

Use by Government

Basis

The revised purchase description issued by the Navy which eliminated
restricted drawings of a subcontractor that had been contained, con-
trary to par. 4-106.1(e) of ASPR, in a canceled request for technical
proposals to furnish engine trim test sets, but which included information
depicted in drawings—information readily disclosed by physical ex-
amination of the sets, and which did not detail how components would
be manufactured or assembled—does not violate the subcontractor’s
proprietary rights since disputed information is contained in the sub-
contractor’s manual furnished the Navy by prime contractor with
unlimited rights by reason of the fact the “Rights in Technical Data’’
clause prescribed by ASPR 9-203(b) and included in prime contract
was incorporated by reference in the manual, thus giving the Navy the
right to use the information for procurement purposes____..______.____ 773

Default

Monies owing contractor

Disposition

Claim of surety for amount owing defaulting contractor which had
been paid to Internal Revenue Service for taxes due under contracts
other than defaulted contract may not be certified for payment. A third
party and not surety completed defaulted contract and hence surety’s
claim, which represents withholding taxes from wages of laborers, is
under payment bond and not under performance bond or as completing
surety and, therefore, rule of U.S. v. Munsey Trust Co., 332 U.S. 234
(1947), is for application, a rule reaffirmed in subsequent cases in situa-
tions where Govt.’s right of setoff is challenged by surety under its pay-
ment bond._ _ e 262

Procurement from another source
Excess cost liability
Disposition of collection

Excess costs that are due Govt. incident to replacement contract
awarded upon default by original contractor may be deducted from
amount earned but withheld from defaulting contractor and excess costs
transferred from appropriation account in which held to miscellaneous
receipts account “3032 Miscellaneous recoveries of excess profits and
costs’” in accordance with general rule that excess costs recovered from
defaulting contractors of their sureties are required by sec. 3617, R.S,,
31 U.S.C. 484, to be deposited in Treasury as miscellaneous receipts.
Furthermore, there is no distinct’on between amounts earned by but
withheld from defaulting contractors and those recovered from voluntary
payments, litigation, or otherwise_ _ . . ____ ... .. .. 45
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CONTRACTS—Continued
Default—Continued
Procurement from another source—Continued
Excess cost liability—Continued
Burety

A surety who requested the Govt. to withhold funds due a defaulting
contractor under janitorial service contract and who met its obligations
under performance bond for the excess costs to the contracting agency to
complete the contract is not liable in an amount that exceeds its obliga-
tion under the payment bond for the withheld funds that were turned
over by agency to Labor Dept. to cover wage deficiencies under defaulted
contract as well as another contract. The surety did not complete con-
tract itself and having only guaranteed contract performance at specified
price, it is not liable for wage underpayments that it did not guarantee.
To hold surety liable for obligations not contemplated by performance
bond would viclate general rule of the Law of Suretyship that no one in-
incurs liability for another unless expressly agreeing to be bound. ____...

Discounts
Partial and progress payments

Provision in an invitation for bids (IFB) prohibiting consideration
of discounts for payment within less than 20 days does not become in-
applicable because bidder requested progress payments if awarded a
contract and, therefore, a prompt payment discount of 2 percent for
payment within a 10-day period was properly disregarded in evaluation
of bids pursuant to sec. 1-2.407-3(c) of the Federal Procurement Regs.,
which prohibits evaluation of prompt payment discounts for time
periods less than specified in the IFB. Although the Govt. is entitled to
a discount on any part of delivery payments applied in liquidation of
progress payments, bids under competitive bidding requirements must
be evaluated on basis prescribed in the invitation____________________

Disputes
Administrative determinations
S.&E. Contractors, Inc., case effect

Although holding in S. &E. Contractors, Inc. v.U. 8., 406 U.S. 1,
that Federal agency’s settlement of claim under Disputes clause of con-
tract is binding on Govt., that there is not another tier of Federal or
administrative review and that, save for fraud or bad faith, agency’s
decision is ““‘final and conclusive” involved review by other agencies of
Govt. of final ‘‘Disputes’ decision in favor of contractor, ruling is ap-
plicable equally to final agency decision against contractor_____.______

Contract Appeals Board decision
Review by the General Accounting Office
S&E Contractors, Inc., case effect

In view of holding by U.S. Supreme Court in S&E Contractors, Inc.
v. U.8., No. 70-88, Apr. 24, 1972, that decisions rendered pursuant to
disputes clause of contract in favor of contractor are final and conclusive
and not subject to review by U.S. GAO absent fraud or bad faith, GAO
no longer will object to payment of claim for refund of amount withheld
from contractor on basis Maryland State sales tax determined to be
inapplicable had been included in contract price and paid, refund ap-
proved by Board of Contract Appeals but not returned to contractor
because GAO in 49 Comp. Gen. 782 held Board was wrong as matter of
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CONTRACTS—Continued

Disputes—Continued

Contract Appeals Board decision—Continued

Review by the General Accounting Office—Continued
S&E Contractors, Inc., case effect—Continued

Determination of Secretary of Agriculture touphold denial by Regional
Forester of claim for additional road construction costs under timber
sales contract—denial reversed and restored administratively and then
appealed to Secretary by contractor—was in conformance with 36 CFR
221.16(a), which provides for modification of timber sales contracts only
when modification will apply to unexecuted portions of contract and will
not be injurious to U.S., is final administrative determination within
purview of 36 CFR 211.28(b), and Supreme Court ruling in 8. & E.
Contractors, Inc. v. U.S., 406 U.8. 1, concerning finality of administrative
determinations and, therefore, Secretary’s decision is final and conclusive
insofar as other agencies of Govt. are concerned, and it is not subject to
review by GAO . _ e

Equal opportunity clause compliance
Determination

Although suspension of progress payments for violations of standard
Equal Opportunity clause in contract is sanction which is authorized by
sec. 209(a)(5) of E.0O. 11246, under regulations of Dept. of Labor final
decision for invoking sanctions referred to in 41 CFR 60-1.24(c) (3) is for
determination only after contractor has been afforded opportunity for
hearing. Furthermore, even though contractor’s compliance or non-
compliance with Equal Opportunity clause is question of fact, 41 CFR
60-1.1 specifically excludes equal opportunity matters from determina-
tion under Disputes clause, and determination responsibility therefore
vests in Contract Compliance Officer or other officials regularly involved
in equal opportunity programs. Thus, contractor’s compliance posture is
for consideration under regulations and not Progress Payment clause
and progress payments may not be suspended without hearing_____.___

Dual system of contracting

Construction and financing

Public buildings

The so-called ‘‘dual system’’ of contracting proposed to carry out
purchase contracting authority contained in sec. 5 of Public Buildings
Amendments of 1972 that provides for financing acquisition, con-
struction, alteration, maintenance, operation, and protection of public
buildings, is legally within framework of sec. 5, since section does not
prohibit use of such plan which contemplates separate contracts secured
through competitive bidding—*‘ Construction Contract” for building
projects on Govt. sites and “Purchase Contract’’ for financing projects,
funds for payment of construction to be obtained by Trustee through
issuance and competitive sale of Participation Certificates—presumably
to be reoffered to public investors—to be redeemed by Govt. within
30 years by installiment payments of principal and interest, with title in
property vesting in U.S_______ oo

Proposed modifications in dual system program procedures for pro-
curement of public buildings, procedure which provides for separate con-
struction contracts and purchase contracts for financing building projects,
does not require any change in conclusions reached in 52 Comp. Gen. 226
that dual system of contracting is within legal framework of sec. 5 of
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CONTRACTS—Continued
Dual system of contracting—Continued
Construction and financing—Continued
Public buildings—Continued .
Public Buildings Amendments of 1972 since decision will be equally
applicable to dual system as modified to provide alternatives in method
and timing of construction contracting; timing of issuance of Participa-
tion Certificates; and terms of redemption and purchase of Participation
Certificates, and committees of Congress advised of original plan should
be informed of proposed modifications to plan_ . .. . _______

Escalation clauses

Monitoring responsibility

A bid that contains higher prices for the option than those offered on
basic quantities does not disqualify bidder where invitation for bids
(IFB) provision states that ‘‘Evaluation of bids or offers for award will be
made on the basis of the quantities to be awarded exclusive of option
quantities,”” and in absence of provision calling for evaluation of option
prices, evaluation of option prices would not be proper in determining
low bid. Where IFB contains no prohibitions against quoting a higher
price for option quantities, pursuant to par. 7-104.47(b) of the Armed
Services Procurement Reg., option price may reflect recurring costs and
reasonable profit necessary to furnish additional option quantities, and
it is the responsibility of contracting officer to monitor contract awarded
to assure compliance with price escalation clause_ ... ... _..____

Equal employment opportunity requirements. (See CONTRACTS,

Labor stipulations, Nondiscrimination)
Federal Supply Schedule

Purchases elsewhere

Firm who had yearly supply contract with General Services Admin-
istration (GSA) for carpet servicing in Govt. buildings within designated
area at specified price but accepted oral order from agency in another
contractor’s area may not be paid higher price claimed on basis of en-
titlement to be reimbursed as for ‘‘open market’’ job at commercial prices.
Firm cognizant of limitations imposed by GSA contracts is charged with
notice of lack of employee authority to obligate Govt. and should have
advised agency of its error. Since service was not within urgency excep-
tion of contract, error in procuring services on open market rather than
from schedule contract does not legally obligate Govt. beyond extent of
price stipulated. __ . e e m

To other than low bidder or offeror
Justification

Although selection from multiple sources available under a Federal
Supply Schedule (FSS) is within jurisdiction of procuring agency be-
cause it best knows its needs, nonetheless agency is required to comply
with par. 5-106 of Armed Services Procurement Reg. Therefore, agency
that issued request for-quotations (RFQ) to FSS suppliers for rental
of copier machines which did not clearly state variations from copiers
available from FSS sources and placed delivery order for foreign-made
copiers with low offeror under the RFQ whose FSS price list is not the
lowest should have included justification for order in contract file to
the effect the lower-priced copiers would not do and procuring higher
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CONTRACTS—Continued
Federal Supply Schedule—Continued
To other than low bidder or offeror-—Continued
Justification—Continued
priced copiers was necessary; should have timely submitted required
Buy American information; and should if it continues to use the RFQ
procedure to up-date information, clarify its requirements so suppliers
unable to conform will be spared time and expense of responding to
R Qe

Labor stipulations

Minimum wage determinations

Effect of new determination

The incorporation in a procurement by the National Aeronautics and
Space Administration (NASA) of a wage determination received from
the Dept. of Labor after selection of a contractor but before contract
award without conducting further negotiations and allowing offerors
to submit revised proposals for on-site data processing services although
contrary to NASA PR 12.1005-3 was not an abuse of administrative
discretion because validity of the contractor selection was not affected
and relative cost position of the two acceptable firms responding to
request for proposals did not change, notwithstanding the insignificant
errors made by NASA in determining affects of the wage determination
and, furthermore, unsuccessful offeror was not only aware of its com-
petitor’s proposed costs but was apprised in a debriefing of how its
proposal was assessed _ - _ . - e e o

Failure to issue effect

Since issuance of wage determinations is within discretion of Dept.
of Labor and failure to issue wage rates incident to performance of opera-
tion and maintenance contracts was in no way attributable to contracting
agency, provisions of Service Contract Act of 1965, 41 U.S.C. 351, were
not violated and, therefore, validity of contracts awarded is not affected,
nor was low offer that was accepted nonresponsive because wages of
unlisted categories of employees did not conform to those stated by Dept.
of Labor as neither request for proposals nor Dept.’s regulation 29 CFR
4.6(b) imposed such requirement._ . ____________ o _______.

Nondiscrimination
“Affirmative Action Programas’’
Commitment requirement

Although Fedl. Govt. is not a party to the contract awarded by recip-
ient of a construction grant from the Dept. of Health, Education, and
Welfare (HEW) under the Hill-Burton Act (42 U.S.C. 291 et seq.),
HEW had the responsibility of determining whether the conditions of
grant had been met, and review of records supports advice of HEW to
grantee that low bidder on the hospital addition solicited failed to meet
competitive bidding requirements because certification of part I affirma-
tive action requirements for equal employment opportunity only commit-
ted the bidder to the local, Cleveland Plan, and because bidder had not
committed itself to part II affirmative action requirements of solicita-
tion, which involved trades not covered by part I, by merely signing
bid, since nothing in bid would bind bidder to conform to part II criteria,
and no independent commitment to that part had been submitted by the
bidder. e emm—am =
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CONTRACTS—Continued
Labor stipulations—Continued
Nondiscrimination—Continued
“Affirmative Action Programs’’—Continued
Subsidiary’s status

Although in determining whether parent and its subsidiary should be
treated as separate entities term ‘“day-to-day’’ control was erroneously
injected into Labor Dept.’s criteria of de facto control by contracting
agency reviewing equal employment opportunity (EEO) compliance of
successful contractor with E.O. 11246, ruling in 50 Comp. Gen. 627
(1971) that affirmative action plan was not required to be submitted by
prime contractor for each establishment is upheld upon reconsideration
of decision at request of third party, as record establishes criteria used
to determine separate entities of contractor and its subsidiary was not
unreasonable, arbitrary or capricious and that, furthermore, there is no
evidence of attempt to evade EEO obligations.._.______.__.____.___.

Compliance
Violation sanctions

Although suspension of progress payments for violations of standard
Equal Opportunity clause in contract is sanction which is authorized by
sec. 209(a) (5) of E.O. 11246, under regulations of Dept. of Labor final
decision for invoking sanctions referred to in 41 CFR 60-1.24(c)(3) is for
determination only after contractor has been afforded opportunity for
hearing. Furthermore, even though contractor’s compliance or noncom-
pliance with Equal Opportunity clause is question of fact, 41 CFR
60-1.1 specifically excludes equal opportunity matter from determination
under Disputes clause, and determination responsibility therefore vests
in Contract Compliance Officer or other officials regularly involved in
equal opportunity programs. Thus, contractor’s compliance posture is
for consideration under regulations and not Progress Payment clause and
progress payments may not be suspended without hearing_ _._________

Wage underpayments
Surety’s liability

A surety who requested the Govt. to withhold funds due a defaulting
contractor under janitorial service contract and who met its obligations
under performance bond for the excess costs to the contracting agency
to complete the contract is not liable in an amount that exceeds its obli-
gation under the payment bond for the withheld funds that were turned
over by agency to Labor Dept. to cover wage deficiencies under de-
faulted contract as well as another contract. The surety did not complete
contract itself and having only guaranteed contract performance
at specified price, it is not liable for wage underpayments that it did
not guarantee. To hold surety liable for obligations not contemplated
by performance bond would violate general rule of the Law of Surety-
ship that no one incurs liability for another unless expressly agreeing
to be bound._ L eeeoo-

Labor surplus areas. (Se¢e CONTRACTS, Awards, Labor surplus
arbas)

Life cycle costs
Negotiated procuremont (See CONTRACTS, Negotiation,
Evaluation factors, Life of equipment)
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CONTRACTS—Continued
Mistakes
Allegation before award. (See BIDS, Mistakes)
Contracting officer’s error detection duty
Notice of error
Computer method of bid evaluation

A bidder who after performance of a contract awarded for cut-up chick-
ens alleges omission of freight charges on one delivery destination out of
50 bid on, and that error would have been discovered but for fact the
computer evaluation of bids made impossible comparison with prices
submitted by firms in same general locality is not entitled to a price
increase since the Govt. did not have actual notice of error before
award, and the computer evaluation method used is practicable and
feasible in view of the multiple offers and destinations involved, and
the severe week-to-week time constraints imposed on a contracting
agency in this type procurement. Moreover, computer method does pro-
vide for preaward checks to protect bidders from consequences of their
bid mistakes, and in addition all bids are compared with weekly market
prices of whole chickens delivered in New York adjusted to reflect cut-
ting, packing and transportation, and the range of prices submitted by
all offerors to all destinations___ ... ..__.

Price adjustment
Specification misinterpretation

Fact that denial of claim under 50 U.S.C. 1431-1435, which authorizes
amending and modifying contracts to facilitate national defense, is not
subject to review by U.S. GAO does not preclude consideration of claim
on basis of bid mistake. However, contractor is not entitled to price
adjustment based on fact second error—first having been corrected be-
fore award—was due to misinterpretation of bid package because of
missing Govt. drawing since contractor was cognizant of omission but
failed to recognize its significance, situation similar to Space Corp. v.
U.8., Ct. Cl. No. 328-70, Dec. 12, 1972. Neither face of bid nor variance
in price between low and second low bids puts contracting officer on
notice of possibility of error, particularly since contractor had reexamined
its bid incident to first error and, therefore, acceptance of bid consum-
mated valid and binding contract___. . __ . _____.____..

Modification

Consideration

Waiver of a legal right

Determination that it was proper to negotiate sole source replacement
contract with contractor who had diverted aircraft production to satisfy
requirements of foreign military sale pursuant to modification of Army
contract that had been accepted by contractor with understanding it
would receive separate negotiated replacement contract at price that
would constitute foreign sale price was not erroneous conclusion of law
for had change order procedure been used, contractor’s refusal to accept
equitable price adjustment would not have constituted question of fact
under disputes clause since diversion was cardinal change beyond scope
of contract placing contractor in position to institute action for breach
of contract damages under ‘‘cardinal change” doctrine_____________.__
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Multi-year procurements

Labor surplus set-asides

Evaluation

Allegations that low unit price and life cycle costs (LCC) offered on
non-set-aside portion of a multi-year, requirements type, contract for
oscilloscopes on Qualified Products List (QPL) were so unreasonably low
they should not have been used as basis for computing the set-aside
offers, and that low unit price resulted from an ‘““‘auction,’”’ constituted a
“buy-in,” and was a‘‘token” offer, and that projected life cycle costs were
understated, are not supported by the record. The use of a multi-year
procurement, as well as the fact the item is on QPL, eliminates proba-
bility of a “‘buy-in,” and failure of low offeror on non-set-aside portion to
advance its priority for negotiation of the set-aside portion, does not
make non-set-aside offer a ‘“‘token” offer. Furthermore, the LCC, con-
sisting of initial logistic costs and recurring costs, must be accepted as
realistic in absence of evidence the evaluation of the LCC information
was arbitrary - e e .

Life cycle cost contract

In the evaluation of labor surplus set-aside offers under request for
proposals (RFP) that contemplated a multi-year, requirements type,
life eycle cost (LCC) contract for oscilloscopes on Qualified Products
List, the contracting officer, in accordance with terms of RFP, properly
adjusted highest unit price awarded on non-set-aside portion of procure-
ment to reflect total anticipated life cost—the LCC procurement method
resting upon the premise that it is logical to consider total anticipated
life cycle of an item rather than merely its purchase price—and reduced
transportation and other cost factors that were considered in evaluating
non-set-aside portion of procurement in order to comply with statutory
prohibition against payment of a price differential for purpose of re-
lieving economic dislocation in labor surplus areas. .. ____.__.__.____

Although protest relative to an award of a labor surplus set-aside
at a unit price below that made on the non-set-aside portion of a procure-
ment for oscilloscopes under request for proposals contemplating a
multi-year, requirements type, life cycle cost (LCC) contract was
untimely filed, since protest raises a significant question relative to
proper method for determining unit purchase prices under labor set-
aside portion of an LCC procurement, protest will be considered. How-
ever, as alleged improprieties other than those contained in the solicita-
tion must be filed, pursuant to 4 CFR 20.2(a), ‘“not later than 5 days
after the basis for the protest is known or should bave been known,”
the issue that auction technique prohibited by par. 3-805.1(b) of Armed
Services Procurement Reg. was employed by contracting agency may
not be considered - __ __ _ _ . me—eo-

Although award of non-set-aside portion of a multi-year, requirements
type, life cycle cost contract for oscilloscopes was made on basis of
lowest evaluated target life cycle cost, the final amount to be paid con-
tractor under price adjustment provision of solicitation will be based
upon measured life cycle, and the total target price will be paid only if
measured life cycle cost is equal to or less than the target (bid) life
cycle cost, and if measured life cycle cost exceeds the target life cycle
cost, the amount to be paid will be reduced pursuant to formula in
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Multi-year procurements—Continued
Life cycle cost contract—Continued
request for proposals on basis the contractor provided hardware with
demonstrated values less than the predicted values used as basis for

Validity

Deletion of data identified as separate contract line items (CLINSs)
from solicitations contemplating award of multi-year contracts for
urgently needed portable shelters and ward containers in order to avoid
canceling solicitations because low bidder had qualified its bids by
statement no charge would be made for several data CLINs provided
Govt.’s drawing package met requirements for data item was in accord
with terms of invitations for bids and thus was not prejudicial to other
bidders. With the deletion, low bids became responsive since a bid need
not be rejected for pricing response if item to which it was nonresponsive
is not included in award. Furthermore, under circumstances, there was no
impropriety in fact that the deletion was prompted by substantial
difference in price between two lowest bids.__._____.____.____________

Negotiation
Awards
Advantageous to Government
Price
Under a National Aeronautics and Space Administration (NASA)
solicitation for on-site data processing services on a cost-plus-award-fee
basis which indicated both technical and cost factors would be accorded
substantially equal weight, NASA PR 3-805.2 does not preclude con-
sideration of cost—evaluated in terms of cost realism, and probable and
maximum cost to the Govt.—as significant factor in determining most
advantageous proposal, and NASA properly selected low offeror whose
proposal although containing minor weaknesses was relatively equivalent
technically to the only other acceptable offer received. A spread of 81
points between the two proposals, the low offer scoring 649 points out
of a possible 1,000, as compared to0.730, does not automatically establish
that the higher rated proposal was materially superior, for although
technical point ratings are useful as guides, the question of superiority
depends on facts and circumstances of each procurement.___________.

Initial proposal basis
Award authority discretionary

Practice of U.S. Procurement Agency in Japan of conducting negotia-
tions in all procurements with high dollar value or operational significance
is proper exercise of discretionary right, even though par. 3-805.1,
ASPR, permits awards on basis of initial proposals if offerors are so
informed and circumstances so warrant. Therefore, fact that low offeror
under solicitation for utility plant services was displaced because its
best and final offer was its initial proposal that compared reasonably
with Govt.’s estimate is not subject to question, although Govt. should
have refined its estimate before proposal submission. Furthermore, use
of estimate as negotiating tool was in nature of advice that proposals
were too high, rather than use of auction technique, and there is no
evidence in record that prices were leaked during negotiation__._.____
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Changes, etec.

Reopening negotiations
Wage determination change

The incorporation in a procurement by the National Aerounautics
and Space Administration (NASA) of a wage determination received
from the Dept. of Labor after selection of a contractor but be-
fore contract award without conducting further negotiations and
allowing offerors to submit revised proposals for on-site data processing
services although contrary to NASA PR 12.1005-3 was not an abuse
of administrative discretion because validity of the contractor selection
was not affected and relative cost position of the two acceptable firms
responding to request for proposals did not change, notwithstanding the
insignificant errors made by NASA in determining affects of the wage
determination and, furthermore, unsuccessful offeror was not only aware
of its competitor’s proposed costs but was apprised in a debriefing of
how its proposal was assessed_ .. ______ . ___________________________

Competition
Aggregate award basis effect

Cancellation of request for proposals (RFP) for inspection, mainte-
nance, and repair of 3 types of electron microscopes because specifications
were considered inadequate for competitive procurement, and reissuance
of RFP on basis award *“would be made in the aggregate, price, and other
factors considered,”” did not result in price competition contemplated by
1-3.807-1(b) (1) of Federal Procurement Regs. since separate awards
under initial RFP would have obtained services for less. Therefore, since
justification for aggregate award is sound only if Govt. realizes sub-
stantial savings from consolidation, aggregate award requirement was
both unnecessary and improper, and rejection of low offeror (on 2 items)
who had not complied with aggregate requirement was not justified-____

Award under initial proposals

Fact that award was made on basis of initial proposals as provided
by requests for proposals soliciting maintenance services and issued
under 10 U.S.C. 2304(a) (10), which authorizes negotiation when it is
“impracticable to obtain competition,”” does not mean adequate com-
petition required by par. 3-807.1(b)(1) of ASPR was precluded, even
though this exception to formal advertising makes no reference to
competition. Moreover, evaluation formula of 80 points for technical com-
pliance and 20 points for price that did not verify wage conformance by
analysis of cost and pricing data (ASPR 12-1005) and that conducted
price analysis (ASPR 3-807.2(b)) instead of cost analysis (ASPR
3--807.2(c)) did not result in pricing uncertainty that warranted negotia-
tion as price analysis based on cost data indicated wage rates were realis-
tic and cost analysis requirement in ASPR 3-807.2(c) does not apply
since adequate competition was achieved. . . ..o oo ..

Commercial sources v. professional societies
Propriety of separate treatment
Award of contract to consortium of American Institute of Physics and
American Chemical Society by National Bur. of Standards for publica-
tion and marketing of physical and chemical reference data using com-
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Commercial sources v. professional societies—Continued
Propriety of separate treatment—Continued

pilations presented in camera-ready form by National Standard Refer-
ence Data System is not in conflict with objectives of Standard Reference
Data Act to “make critically evaluated reference data readily available
to scientists, engineers and general public’’ since neither language of act
nor its legislative history evidences use of commercial publishing houses
is required. Moreover, even though professional societies were treated
separately in negotiation, award was not violative of competition required
by sec. 1-1.301-1, FPR, since requests for proposals were issued to
commercial houses and all proposals received were properly evaluated__

Competitive range formula
Administrative determination

Reso ution of technical dispute as to acceptability of offer under
request for proposals for Uninterruptible Power Systems is not function
of U.S. GAO when administrative judgment is nct arbitrary or unrea-
sonable, and fact that contractor’s past performances were acceptable
does not make determination arbitrary or unreasonable. Furthermore,
when unacceptability of proposal involves omitted information that
relates to basic technical requirements, procuring agency does not have
duty to request information or clarification; nor is use of predetermined
cutoff score to determine competitive range improper when score is low
in comparison with others; and also when technical proposal is totally
unacceptable, 10 U.S.C. 2304(g) does not require consideration of price
in determining whether proposal is within competitive range___.._.___

Basis for participation in negotiation

The elimination from negotiation of the incumbent contractor and 12
of the other 20 offerors responding to request for proposals to operate
and maintain an Air Force Base under a l-year cost-plus-a-fixed-fee
contract by a Source Selection and Evaluation Board without regard to
price, as prescribed by par. 3-805.2 of the Armed Services Procurement
Reg.,, on basis the numerical scores for organization, management,
phase-in planning, prior experience, and qualifications of key individuals
were not within the competitive range established was proper as use of
the point rating system is an appropriate method for determining which
proposals are within a competitive range, and while predetermined
scores for selecting offers within competitive range is contrary to the
flexibility inherent in negotiated procurement, competitive range. must
be decided on actual array of scores achieved_ .. .. _______._______.___

Discussion with all offerors requirement
Actions not requiring
Under request for proposals contemplating cost-plus-incentive fee
contract for design, development, fabrication, test, and furnishing of
prototypes of four different truck- and trailer-mounted satellite com-
munications terminals, plant visit by team subsequent to submission
of best and final offers to assure equitable treatment in cost realism
evaluation did not effect reopening of negotiations since plant visits
involved unilateral presentations, no offeror was afforded opportunity
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Negotiation—Continued

Competition—Continued

Discussion with all offerors requirement—Continued
Actions not requiring—Continued

to revise its proposal, and final technical merit ratings had been assigned
prior to plant visits. Selection of proposal that achieved highest technical
merit rating and was judged to be most cost realistic, where offeror had
satisfactory record of past performance, represents greatest value to
Govt. rather than proposal based on lower estimated total cost, plus
proposed fee. - .. . e dmiaacaaa.

The low proposal to furnish occupational and environmental health
support services at the Manned Spacecraft Center, Houston, Texas,
in which offeror promised work would be done but made no creditable
demonstration of how it would be accomplished contained weaknesses
of such magnitude and nature so that offer was not within competitive
range for procurement and, therefore, conducting written or oral dis-
cussions required by NASA Procurement Reg. 3.805-1(a), or definitive
negotiation, would not be meaningful or advantageous, since proposal
was so materially defective that it could not be made acceptable without
major revisions. Furthermore, solicitation did not provide for minority-
owned business preference; low offeror was not nonresponsible for reasons
of capacity to require referral to Small Business Admin.; Source Evalua-
tion Board was knowledgeable of requirements; and the protest against
a solicitation impropriety was not timely filed. ... ________......

Failure to discuss

Failure to call in offerors in competitive range for detailed discussions
of specific deficiencies in their proposals, and requirement that engineers
have Bachelor of Science Degree resulted in award of contract to other
than low offeror at substantial increase in price to Govt., which indicates
that manner and extent of discussions of proposals with offerors in com-
petitive range were not conducive to obtaining maximum competition.
One of primary purposes of conducting negotiations with offerors is to
raise to acceptable status those proposals which are capable of being
made acceptable, and thereby increase competition, and it is incumbent
upon Govt. negotiators to be as specific as practical considerations will
permit in advising offerors of corrections required in their proposals.
Furthermore, Bachelor of Science Degree requirement should be recon-
sidered before it is included in future procurements.______._____.___.

Nonresponsive proposals

Determination by Source Selection Authority that incumbent con-
tractor was technically superior and should be awarded another contract
at its higher price for operation and maintenance services to be per-
formed at Remote Tracking Stations based on recommendations of
Source Selection Board composed of Evaluation Board and Advisory
Council responsible for preparing request for quotations and evaluating
offers is supported by record since cost considerations played subordinate
role; elimination of incumbent contractor’s advantages is not required;
reasonable judgment of selection officials is entitled to great weight;
rule that there is no obligation to hold discussions if unacceptable
proposal would have to be completely revised applying equally to pro-
posals within competitive range; and use of numerical scores for evalua-
tion purposes is not required by statute_ . .. _____ . __._.
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Competition—Continued

Discussion with all offerors requirement—Continued
Proposal revisions

Late unsolicited price reduction that reflected potential savings to
Govt. in procurement of first article sample and quantity of Fuze
Assemblies under public exigency provision in 10 U.S.C. 2304(a)(2)
properly was not referred to Secretary of Army under par. 3-506(c) (ii),
ASPR, for consideration on basis reduction was of extreme importance
to Govt. and, therefore, contracting officer was not required to reopen
negotiations and conduect further discussions pursuant to 10 U.S.C.
2304(g), since without clarification as to actions contemplated by
regulation, monetary savings alone is not sufficient to bring late proposal
or modification within category of ‘‘extreme importance to Govt.” - __.

Reopening of negotiations upon receipt of late unsolicited price
reduction from small business concern in its offer submitted under
request for proposals that did not provide for small business set-aside
was not required since Small Business Act, 15 U.S.C. 631, although
protecting interests of small business concerns does not impose obliga-
tion on contracting officer to reopen negotiations in unrestricted pro-
curement, and as negotiations were not reopened offeror was not prej-
udiced by failure to receive notice that its late price reduction would
not be considered—notice discrepancy being matter of form—nor was
concern prejudiced by lack of notice of a protest made by another
offeror of an ambiguity in the solicitation in view of the amendments
issued to correct the ambiguity. .. _______ .. ___________.____

Award of contract for retrofit kits under 41 U.S.C. 252(a)(10), which
permits negotiation where it is impracticable to obtain competition, to
other than contractor who submitted low final offer on basis guarantee
clause requirement and technical requirements of specifications were
not met, without affording low offeror additional opportunity to negotiate
areas of unacceptability of offer, will not be overturned in absence of
proof that agreement was reached during negotiations concerning dis-
puted differences as self-serving statements of contractor incident to
its best and final offer that all aspects of revision had been agreed to
during negotiations may not be means of forcing reopening of negotia-
tions, and since no significant uncertainties remained for resolution,
contracting officials under their vested authority properly determined
when to terminate negotiations. - . __ ... o e ___.

Technical transfusion or leveling

Fact that negotiations pursuant to 10 U.S.C. 2304(a)(11), which con-
templated a cost-plus-fixed-fee contract (CPFF) for systems engineering
and research analysis investigation to develop technical interface plan
in support of General and Amphibious Military Operations Program
at Fort Monmouth, were limited to price on basis technical discussions
would compromise proposals through transfusion of ideas, methodology,
and concepts, and the most advantageous CPFF proposal was deter-
mined on evaluated rather than proposed costs, does not reflect adversely
on the award to offeror who received the highest technical rating and
offered only realistic, although highest, cost since the written or oral
discussion prescribed in 10 U.S.C. 2304(g) is required only when there
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Technical transactions or leveling—Continued
is an opportunity for meaningful discussion and when discussion will not
result in preferential treatment or disclose one offeror’s innovative solu-
tion to another_ . _ .o

What constitutes discussion

Satisfaction of requirement in 10 U.S.C. 2304(g) that written or oral
discussions be held with all offerors within competitive range turns upon
particular facts involved as no fixed, inflexible rule can be used to con-
strue requirement. Therefore, content and extent of discussions needed
to meet requirement is matter of judgment primarily for determination
by procuring agency, and determination is not subject to question unless
clearly arbitrary or without reasonable basis provided, of course, that
discussions held do not operate to the bias or prejudice of any competitor.
Therefore, where opportunity to revise prices constitutes discussion,
competition contemplated by 10 U.S.C. 2304(g) was obtained and
resulted in most advantageous contracts to Govt. for procurement of
operation and maintenance Services... . . _ ... ____________

Effect of negotiation procedures

Procurement of idler pulleys by negotiation rather than by formal
advertising and use of brand name or equal purchase description, so-
licitation of offers from approved sources only, and restriction of procure-
ment to named-part number was in absence of adequate specification
data in accord with 10 U.S.C. 2304(a) (10) and par. 3-210.2(xv), Armed
Services Procurement Reg. (ASPR), which authorizes negotiation for
replacement parts or components in support of specially designed equip-
ment, with ASPR 1-313(c), which provides for procurement of replace-
ment parts from sources that satisfactorily manufactured or furnished
parts in past, and with ASPR 1-1206.2(b), which requires salient
characteristics to be listed when brand name or equal provision is used,
and procurement did not restrict competition since proposals from un-
approved sources were not prohibited, and offers on other than named
part were considered. _ .. e

.Although failure to inquire why incumbent contractor furnishing
security watchman services, whose proposal was administratively lost,
had not submitted proposal was not sound procurement practice, con-
tract negotiated pursuant to sec. 1-3.210 of the Federal Procurement
Regs. (FPR) on the basis of a determination and findings (D&F) that it
was impracticable to secure competition because only three sources had
top security clearance need not be terminated for that reason as lost
proposal could only be established by self-serving statements. How-
ever, termination of award nevertheless is recommended in view of fact
negotiation procedures were used to convert successful contractor’s
secret clearance to top secret, and the D & F did not satisfy criteria in
FPR sec. 1-3.305(b), but rather prequalified the three firms thus re-
stricting competition. Any resolicitation should consider using formal
advertising and should treat top security clearance as matter of bidder
responsibility .. . . e~
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Impracticable to obtain
Propriety of award

Negotiation procedures pursuant to determinations and findings for
restoration of National Monument historical structure on basis it was
impracticable to secure competition by formal advertising within mean-
ing of 41 U.S.C. 252(c) (10), as implemented by sec. 1-3.210 of the Federal
Procurement Regs., having been used to prequalify firms since procure-
ment otherwise was treated as formally advertised, any award under
solicitation would be improper, and if resolicited, procurement should
be formally advertised. The preselection method of qualifying firms and
the falure to synopsize procurement in Commerce Business Daily was
restrictive of full and free competiton contemplated by advertising
statutes. Furthermore, even under negotiation procedures, prequalifi-
cation of offerors would be inconsistent with requirement that negotiated
procurements be on competitive basis to maximum practical extent_...

Memorandum of Understanding in lieu
Canada

Award of research and development contract on ‘‘sole-source’’ basis to
Canadian firm pursuant to ‘‘ Memorandum of Understanding in Field of
Cooperative Development Between U.S. Dept. of Defense and Cana-
dian Dept. of Defense Production’”’ (Par. 6-507, ASPR) would not vio-
late 10 U.S.C. 2304 (g) requiring that negotiated procurement be awarded
on competitive basis after solicitation from ‘‘maximum number of quali-
fied sources consistent with the nature and requirements of the supplies
or services to be procured,” as section is not intended to affect otherwise
legitimate country-to-country arrangements and agreements entered
into by executive branch in conduct of foreign relations________._.___

Sole source, generally. (See CONTRACTS, Negotiation, Sole
source baasis)

Sole source procurement replacement
Inclusion in a request for proposals of a stationary brake disc drawing
furnished without restriction to the Air Force under sole-source contracts
in order to create competition or for reverse engineering purposes did not
violate proprietary data rights where Govt. contracts law in recognizing
data rights also recognizes such data may be lawfully obtained by re-
verse engineering when the data is not restricted and the Govt. acquires
title, and since it is incumbent upon contracting agency to maximize
competition where the assurance of reliability and interchangeability of
spare parts may be obtained through competitive procurement as well
as from sole-source buys from current manufacturer of the item. Further-
more, contracting officer in making an award is not obliged to consider
possible foreign patent problems since such a possibility is too specula-
tive, complex, and burdensome.___ __ ..o

Cost-plus-incentive fee contracts
Evaluation
Award of a cost-plus-incentive fee contract for Radio Receiving
Systems to the low offeror whose proposal numerically scored on the
seven technical criteria points established and evaluated as to Past
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Performance/Management and cost considerations offered greatest
value to the Govt. was a proper exercise of administrative discretion
in view of fact a Source Selection Review Board, pursuant to Army
Procurement Procedure 1-403.52, concluded the technical proposal of
complainant was not technically significantly superior, and since both
offerors were rated acceptable as to Past Performance/Management
and cost considerations. Furthermore, technical differences between
the two proposals did not warrant incurrence of additional costs where
the realism of estimated costs was administratively assessed and price
was considered an evaluation factor as evidenced in the handling of the
use of Government property_______ ... ___

Cut-off date
Common cut-off date requirement

Although par. 3-805.1(b), ASPR, permits advising offeror that its
price is considered too high, there is no mandate that compels procure-
ment activity to offer such advice. Also notwithstanding provision in
paragraph for common cutoff date for negotiations, additional time
given low offeror to submit best and final offer, which resulted from
permitting each offeror same amount of time after discussions were
held to submit its best and final offer, was not prejudical to other offerors,
nor did it afford low offeror advantage as its offer to furnish operation
and maintenance services was low at each stage of evaluation_._______

Reopening negotiations

Award of contract for retrofit kits under 41 U.S.C. 252(a) (10), which
permits negotiation where it is impracticable to obtain competition,
to other than contractor who submitted low final offer on basis guaran-
tee clause requirement and technical requirements of specifications were
not met, without affording low offeror additional opportunity to negotiate
areas of unacceptability of offer, will not be overturned in absence of
proof that agreement was reached during negotiations concerning
disputed differences as self-serving statements of contractor incident
to its best and final offer that all aspects of revision had been agreed
to during negotiations may not be means of forcing reopening of negoti-
ations, and since no significant uncertainties remained for resolution
contracting officials under their vested authority properly determined
when to terminate negotiations_______ . __. . ____________________

The incorporation in a procurement by the National Aeronautics
and Space Administration (NASA) of a wage determination received
from the Dept. of Labor after selection of a contractor but before con-
tract award without conducting further negotiations and allowing
offerors to submit revised proposals for on-site data processing services
although contrary to NASA PR 12.1005-3 was not an abuse of ad-
ministrative discretion because validity of the contractor selection was
not affected and relative cost position of the two acceptable firms re-
sponding to request for proposals did not change, notwithstanding the
insignificant errors made by NASA in determining affects of the wage
determination and, furthermore, unsuccessful offeror was not only
aware of its competitor’s proposed costs but was apprised in a de-
briefing of how its proposal was assessed . . _________________________
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Determination and findings

Finality

Award of interim procurement for a less than optimum individual
emergency breathing device to one of the developers of device under
basic order agreement pursuant to a determination and findings (D&F)
under 10 U.S.C. 2304(a) (2), which was followed by a Navy implementa-
tion of a research and development program to significantly increase
effectiveness of device for eventual procurement on competitive basis,
although not legally questionable as the D&F authority is final, deter-
mination based upon the D&F is. Practices and procedures involved
in testing, evaluation, and eventual award indicates informalities that
generated noncompetitive situation and, therefore, it is recommended
that other qualified firms be given opportunity to submit emergency
escape devices for approval as interim sources of supply pending results
of the research and development program._ __.__________________.._..

Discussion with all offerors requirement. (Se¢e CONTRACTS,
Negotiation, Competition, Discussion with all offerors require-
ment)

Estimate basis
Propriety

Practice of U.S. Procurement Agency in Japan of conducting ne-

gotiations in all procurements with high dollar value or operational
significance is proper exercise of discretionary right, even though par.
3-805.1, ASPR, permits awards on basis of initial proposals if offerors
are so informed and circumstances so warrant. Therefore, fact that low
offeror under solicitation for utility plant services was displaced because
its best and final offer was its initial proposal that compared reasonably
with Govt.’s estimate is not subject to question, although Govt. should
have refined its estimate before proposal submission. Furthermore, use
of estimate as negotiating tool was in nature of advice that proposals
were too high, rather than use of auction technique, and there is no evi-
dence in record that prices were leaked during negotiation__.__________

Evaluation factors
All offerors informed requirement

Award of contract for procurement of named brand electric siren that
was negotiated under 10 U.8.C. 2304(a)(10), which authorizes exception
to formal advertising when it is impossible to draft adequate specifica-
tions, to manufacturer of brand siren rather than to low offeror who had
not been requested to submit sample for testing was improper where
record does not indicate immediate award was essential or that there was
insufficient time to qualify alternate product, and where use of 10 U.S.C.
2304 (a) (10) authority was based on fact it was difficult and not impossible
to draft adequate specifications, and request for proposals did not advise
offerors of characteristics on which sirens would be tested and evaluated
in qualifying alternate products. Future solicitations should contain all
information necessary to permit the offer of equalitem____________...__

Conformability of equipment, etc.
Technical deficiencies. (See CONTRACTS, Specifications,
Conformability of equipment, etc., Technical deficiencies,
Negotiated procurement)

524-843 0—74——14
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Cost realism

Under request for proposals contemplating cost-plus-incentive fee
contract for design, development, fabrication, test, and furnishing of pro-
totypes of four different truck- and trailer-mounted satellite communi-
cations terminals, plant visit by team subsequent to submission of best
and final offers to assure equitable treatment in cost realism evaluation
did not effect reopening of negotiations since plant visits involved uni-
lateral presentations, no offeror was afforded opportunity to revise its
proposal, and final technical merit ratings had been assigned prior to
plant visits. Selection of proposal that achieved highest technical merit
rating was judged to be most cost realistic, where offeror had satisfactory
record of past performance, represents greatest value to Govt. rather
than proposal based on lower estimated total cost, plus proposed fee_ __ __

Cost v. price analysis
Fact that award was made on basis of initial proposals as provided by
requests for proposals soliciting maintenance services and issued under
10 U.S.C. 2304(a)(10), which authorizes negotiation when it is “imprac-
ticable to obtain competition,”’ does not mean adequate competition
required by par. 3-807.1(b) (1) of ASPR was precluded, even though this
exception to formal advertising makes no reference to competition. More-
over, evaluation formula of 80 points for technical compliance and 20
points for price that did not verify wage conformance by analysis of cost
and pricing data (ASPR 12-1005) and that conducted price analysis
(ASPR 3-807.2(b)) instead of cost analysis (ASPR 3-807.2(c)) did not
result in pricing uncertainty that warranted negotiation as price analysis
-based on cost data indicated wage rates were realistic and cost analysis re-
quirement in ASPR 3-807.2(c) does not apply since adequate competi-
tion was achieved . - - - eaeoo___
Criteria
Responsiveness of proposals

Determination that offer evaluated on basis of criteria and assigned
weights contained in request for proposals did not meet mandatory re-
quirements for rental of nationwide computer network facilities by means
of commercially marketed system called ‘‘full-services teleprocessing”’
with access to common data base and, therefore, offeror should not be
allowed to perform live benchmark/demonstration test that would meas-
ure proposed system’s network capabilities and cost effectiveness was
justified because proposal failed to offer for benchmarking system to be
delivered and used in performance of contract, whereas successful
offeror, operating national network at time of submitting its proposal,
met experience requirements of RFP____ . _______________.__________

Employees of contractor

Failure to call in offerors in competitive range for detailed discussions
of specific deficiencies in their proposals, and requirement that engineers
have Bachelor of Science Degree resulted in award of contract to other
than low offeror at substantial increase in price to Govt., which indicates
that manner and extent of discussions of proposals with offerors in com-
petitive range were not conducive to obtaining maximum competition.
One of primary purposes of conducting negotiations with. offerors is to
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raise to acceptable status those proposals which are capable of being
made acceptable, and thereby increase competition, and it is incumbent
upon Govt. negotiators to be as specific as practical considerations will
permit in advising offerors of corrections required in their proposals.
Furthermore, Bachelor of Science Degree requirement should be re-
considered before it is included in future procurements. . _____________

Erroneous evaluation

Offer to furnish indefinite quantity of automatic data processing serv-
ices under second request for proposals, following termination of contract
for convenience of Govt. because first solicitation was misstated, that
was evaluated by adding sum shown for rental and maintenance and
ignoring ‘‘no charge’’ phrase, was erroneously evaluated since ambiguity
was patent on its face and discrepancy, pursuant to par. 3-804 of ASPR,
should have been resolved with offeror. Therefore, negotiations should be
reopened for term remaining under contract and if protestant makes best
offer, existing contract should be terminated for convenience of Govt.
and contract awarded to protestant. This corrective recommendation
requires action prescribed by sec. 236 of the Legislative Reorganization
Act of 1970. - .

Factors other than price
Rule

In the procurement under request for quotations of technical services
in support of Tactical Air Control and Defense Systems Interface
Program on cost-plus-a-fixed-fee basis, which because services were
previously furnished on sole-source basis provided for three-month
indoctrination period for any nonincumbent selected for award, the
recommendation of the Procurement Advisory Committee, accepted
by the contracting officer, that incumbent was best qualified on basis
of technical capabilities and competence, although not lowest offeror,
evidences no unreasonableness or favoritism, for even after applying
Indoctrination Learning Adjustment factor the incumbent rated higher,
and it was proper under negotiation procedures to consider factors
other than price and to use a point system that included, in addition
to price, personnel, experience, technical approach, etc., as an evalu-
ation technique__.__ . _______ -

Technical acceptability

Resolution of technical dispute as to acceptability of offer under
request for proposals for Uninterruptible Power Systems is not function
of U.S. GAO when administrative judgment is not arbitrary or unreason-
able, and fact that contractor’s past performances were acceptable
does not make determination arbitrary or unreasonable. Further-
more, when unacceptability of proposal involves omitted information
that relates to basic technical requirements, procuring agency does
not have duty to request information or clarification; nor is use of
predetermined cutoff score to determine competitive range improper
when score is low in comparison with others; and also when technical
proposal is totally unacceptable, 10 U.S.C. 2304(g) does not require
consideration of price in determining whether proposal is within com-
petitive range._ _ _ L meeeeen
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Erroneous evaluation—Continued
Technical acceptability—Continued

Award of contract for retrofit kits under 41 U.S.C. 252(a) (10), which
permits negotiation where it is impracticable to obtain competition,
to other than contractor who submitted low final offer on basis guarantee
clause requirement and technical requirements of specifications were
not met, without affording low offeror additional opportunity to nego-
tiate areas of unacceptability of offer, will not be overturned in absence
of proof that agreement was reached during negotiations concerning
disputed differences as self-serving statements of contractor incident
to its best and final offer that all aspects of revision had been agreed
to during negotiations may not be means of forcing reopening of nego-
tiations, and since no significant uncertainties remained for resolution
contracting officials under their vested authority properly determined
when to terminate negotiations. _ .. . ____ ... __._..__..__

Life of equipment

Allegations that low unit price and life cycle costs (LCC) offered
on non-set-aside portion of a multi-year, requirements type, contract for
oscilloscopes on Qualified Products List (QPL) were so unreasonably
low they should not have been used as basis for computing the set-aside
offers, and that low unit price resulted from an ‘‘auction,” constituted a
a ‘“buy-in,” and was a ‘““token” offer, and that projected life cycle costs
were understated, are not supported by the record. The use of a multi-
year procurement, as well as the fact the item is on QPL, eliminates
probability of a ‘“‘buy-in,”’ and failure of low offeror on non-set-aside
portion to advance its priority for negotiation of the set-aside portion,
does not make non-set-aside offer a ‘‘token’’ offer. Furthermore, the
LCC, consisting of initial logistic costs and recurring costs, must be
accepted as realistic in absence of evidence the evaluation of the LCC
information was arbitrary_ . _ _ . _ . ...

In the evaluation of labor surplus set-aside offers under request for
proposals (RFP) that contemplated a multi-year, requirements type,
life cycle cost (LCC) contract for oscilioscopes on Qualified Products
List, the contracting officer, in accordance with terms of RFP, properly
adjusted highest unit price awarded on non-set-aside portion of procure-
ment to reflect total anticipated life cost—the LCC procurement
method resting upon the premise that it is logical to consider total
anticipated life cycle of an item rather than merely its purchase price—
and reduced transportation and other cost factors that were considered
in evaluating non-set-aside portion of procurement in order to comply
with statutory prohibition against payment of a price differential for
purpose of relieving economic dislocation in labor surplus areas....____

Merger of firms consideration
Record on award of operation and maintenance contracts to low
offeror does not evidence determination was influenced by pending
merger of low offeror’s firm and competitor where firm’s past performance
under contracts of similar difficulty, its corporate history, and its
financial picture were evaluated. Furthermore, to require contracting
officer to consider antitrust aspects of pending merger in absence of
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CONTRACTS—Continued
Negotiation—Continued
Evaluation factors—Continued
Merger of firms consideration—Continued
judicial authority speaking directly to point would impose intolerable
burden on officer and inordinately delay procurement and, moreover,
since disclosure of prices was intended only to effectuate merger, ““ Cer-
tification of Independent Price Determination” designed to alleviate
competition, was not inaccurately executed._ - . _____________________

Point rating
Advantage to Government award basis

Under request for proposals contemplating cost-plus-incentive fee
contract for design, development, fabrication, test, and furnishing of
prototypes of four different truck- and trailer-mounted satellite com-
munications terminals, plant visit by team subsequent to submission of
best and final offers to assure equitable treatment in cost realism evalua~
tion did not effect reopening of negotiations since plant visits involved
unilateral presentations, no offeror was afforded opportunity to revise
its proposal, and final technical merit ratings had been assigned prior to
plant visits. Selection of proposal that achieved highest technical merit
rating and was judged to be most cost realistic, where offeror had satis-
factory record of past performance, represents greatest value to Govt.
rather than proposal based on lower estimated total cost, plus proposed

Award of a cost-plus-incentive fee contract for Radio Receiving
Systems to the low offeror whose proposal numerically scored on ‘the
seven technical criteria points established and evaluated as to Past
*Performance/Management and cost considerations offered greatest value
to the Govt. was a proper exercise of administrative discretion in view
of fact a Source Selection Review Board, pursuant to Army Procurement
Procedure 1-403.52, conciuded the technical proposal of complainant
was not technically significantly superior, and since both offerors were
rated acceptable as to Past Performance/Management and cost consider-
ations. Furthermore, technical differences between the two proposals did
not warrant incurrence of additional costs where the realism of estimated
costs was administratively assessed and price was considered an evalua-
tion factor as evidenced in the handling of the use of Government
22 €03 o) o U

Competitive range formula

The elimination from negotiation of the incumbent contractor and 12
of the other 20 offerors responding to request for proposals to operate
and maintain an Air Force Base under a l-year cost-plus-a-fixed-fee
contract by a Source Selection and Evaluation Board without regard to
price, as prescribed by par. 3-805.2 of the Armed Services Procurement,
Reg., on basis the numerical scores for organization, management,
phase-in planning, prior experience, and qualifications of key individuals
were not within the competitive range established was proper as use of
the point rating system is an appropriate method for determining which
proposals are within a competitive range, and while predetermined scores
for selecting offers within competitive range is contrary to the flexibility
inherent in negotiated procurement, competitive range must be decided
on actual array of scores achieved_ - . __ . _ ____ . _____________.__.
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CONTRACTS—Continued
Negotiation—Continued
Evaluation factors—Continued
Point rating—Continued
Evaluation guidelines

Under a National Aeronautics and Space Administration (NASA)
solicitation for on-site data processing services on a cost-plus-award-fee
basis which indicated both technical and cost factors would be accorded
substantially equal weight, NASA PR 3-805.2 does not preclude con-
sideration of cost—evaluated in terms of cost realism, and probable and
maximum cost to the Govt.—as significant factor in determining most
advantageous proposal, and NASA properly selected low offeror whose
proposal although containing minor weaknesses was relatively equivalent
technically to the only other acceptable offer received. A spread of 81
points between the two proposals, the low offer scoring 649 points out
of a possible 1,000, as compared to 730, does not automatically establish
that the higher rated proposal was materially superior, for although
technical point ratings are useful as guides, the question of superiority
depends on facts and circumstances of each procurement. .. _____.....

Predetermined score

Resolution of technical dispute as to acceptibility of offer under
request for proposals for Uninterruptible Power Systems is not function
of U.8. GAO when administrative judgment is not arbitrary or un-
reasonable, and fact that contractor’s past performances were acceptable
does not make determination arbitrary or unreasonable. Furthermore,
when unacceptability of proposal involves omitted information that
relates to basic technical requirements, procuring agency does not have
duty to request information or clarification; nor is use of predetermined
cutoff score to determine competitive range improper when score is
low in comparison with others; and also when technical proposal is
totally unacceptable, 10 U.S.C. 2304(g) does not require consideration
of price in determining whether proposal is within competitive range.__

Price primary consideration

Notwithstanding amendment to two requests for proposals (RFPs)
that solicited operation and maintenance services to effect price would
be specific factor in evaluation was withdrawn, offerors were on notice
price would be evaluation factor as RFPs contained SF 33A, which
provided that award would be made on basis of most advantageous
offer to Govt., price and other factors considered. While failure to inform
offerors of relative importance of price is contrary to sound procurement
policy as each offeror has right to know whether procurement is intended
to achieve minimum standard at lowest cost or whether cost is secondary
to quality since there is little difference in technical quality of services
offered, failure to indicate relative weight of price is not fatal_._.___._..

Fact that negotiations pursuant to 10 U.S.C. 2304(a)(11), which
contemplated a cost-plus-fixed-fee contract (CPFF) for systems engineer-
ing and .research analysis investigation to develop technical interface
plan in support of General and Amphibious Military Operations Pro-
-gram at Fort Monmouth, were limited to price on basis technical dis-
cussions would compromise proposals through transfusion of ideas,
methology, and concepts, and the most advantageous CPFF proposal
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Price primary consideration—Continued
was determined on evaluated rather than proposed costs, does not reflect
“adversely on the award to offeror who received the highest technical
rating and offered only realistic, although highest, cost since the written
or oral discussion prescribed in 10 U.S.C. 2304(g) is required only when
there is an opportunity for meaningful discussion and when discussion
will not result in preferential treatment or disclose one offeror’s innovative
solution to another_ _ _ . a_

Propriety of evaluation

Determination by Source Selection Authority that incumbent con-
tractor was technically superior and should be awarded another contract
at its higher price for aperation and maintenance services to be performed
at Remote Tracking Stations based on recommendations of Source Selec-
tion Board composed of Evaluation Board and Advisory Council respon-
sible for preparing request for quotations and evaluating offers is sup-
ported by record since cost considerations played subordinate role;
elimination of incumbent contractor’s advantages is not required;
reasonable judgment of selection officials is entitled to great weight; rule
that there is no obligation to hold discussions if unacceptable proposal
would have to be completely revised applying equally to proposals
within competitive range; and use of numerical scores for evaluation
purposes is not required by statute_ _ _ .. _____ . ___ . ____.______

Where U.S. Court of Appeals for District of Columbia Circuit deferred
action at request of contractor awarded contract to perform operation
and maintenance services for Remote Tracking Stations to reverse or
stay District Court’s injunctive order until U.S. GAO ruled on protest of
unsuccessful offeror that had been filed prior to request for injunctive
relief, findings of fact and conclusions of law of District Court are not
entitled to comity, for Court of Appeals made it plain that District
Court’s opinion was not to be considered on merits and, therefore, con-
sistent with GAO’s function as described in Wheelabrator Corp. v. Chafee,
455 F. 2d 1306, Court will be advised of GAQ’s independent views and
conclusions _ _ - e

Source Selection Board evaluation

The low proposal to furnish occupational and environmental health
support services at the Manned Spacecraft Center, Houston, Texas,
in which offeror promised work would be done but made no creditable
demonstration of how it would be accomplished contained weaknesses
of such magnitude and nature so that offer was not within competitive
range for procurement and, therefore, conducting written or oral dis-
cussions required by NASA Procurement Reg. 3.805-1(a), or definitive
negotiation, would not be meaningful or advantageous, since proposal
was so materially defective that it could not be made acceptable without
major revisions. Furthermore, solicitation did not provide for minority-
owned business preference; low offeror was not nonresponsible for reasons
of capacity to require referral to Small Business Admin.; Source Evalua-
tion Board was knowledgeable of requirements; and the protest against
a solicitation impropriety was not timely filed________________..______
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CONTRACTS—Continued
Negotiation—Continued
Late proposals and quotations
Price reduction

Late unsolicited price reduction that reflected potential savings to
Govt. in procurement of first article sample and quantity of Fuze
Assemblies under public exigency provision in 10 U.S.C. 2304(a)(2)
properly was not referred to Secretary of Army under par. 3—-506(c) (ii),
ASPR, for consideration on basis reduction was of extreme importance
to Govt. and, therefore, contracting officer was not required to reopen
negotiations and conduct further discussions pursuant to 10 U.S.C.
2304(g), since without clarification as to actions contemplated by regu-
lation, monetary savings alone is not sufficient to bring late proposal or
modification within category of ‘‘extreme importance to Govt.”’________

Limitation on negotiation
Propriety

Award of contract for retrofit kits under 41 U.S.C. 252(a) (10), which
permits negotiation where it is impracticable to obtain competition, to
other than contractor who submitted low final offer on basis guarantee
clause requirement and technical requirements of specifications were not
met, without affording low offeror additional opportunity to negotiate
areas of unacceptability of offer, will not be overturned in absence of
proof that agreement was reached during negotiations concerning dis-
puted differences as self-serving statements of contractor incident to its
best and final offer that all aspects of revision had been agreed to during
negotiations may not be means of forcing reopening of negotiations, and
since no significant uncertainties remained for resolution, contracting
officials under their vested authority properly determined when to ter-
minate negotiations_ - _ .o

Prices
Best and final offer

Under request for proposals contemplating cost-plus-incentive fee
contract for design, development, fabrication, test, and furnishing of
prototypes of four different truck- and trailer-mounted sate lite commu-
nications terminals, plant visit by team subsequent to submission of best
and final offers to assure equitable treatment in cost realism evaluation
did not effect reopening of negotiations since plant visits involved uni-
lateral presentations, no offeror was afforded opportunity to revise its
proposal, and final technical merit ratings had been assigned prior to
plant visits. Selection of proposal that achieved highest technical merit
rating and was judged to be most cost realistic, where offeror had satis-
factory record of past performance, represents greatest value to Govt.
rather than proposal based on lower estimated total cost, plus proposcd

Cost and pricing data evaluation

Fact that award was made on basis of initial proposals as provided by
requests for proposals soliciting maintenance services and issued under
10 U.S.C. 2304(a)(10), which authorizes negotiation when it is “‘imprac-
ticable to obtain competition,”’ does not mean adequate competition
required by par. 3-807.1(b) (1) of ASPR was precluded, even though this
exception to formal advertising makes no reference to competition.
Moreover, evaluation formula of 80 points for technical compliance and
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20 points for price that did not verify wage conformance by analysis of
cost and pricing data (ASPR 12-1005) and that conducted price analy-
sis (ASPR 3-807.2(b)) instead of cost analysis (ASPR 3-807.2(c)) did
not result in pricing uncertainty that warranted negotiation as price
analysis based on cost data indicated wage rates were realistic and cost
analysis requirement in ASPR 3-807.2(c) does not apply since adequate
competition was achieved_ . .. _ .. _._.

Life cycle cost v. purchase price

In the evaluation of labor surplus set-aside offers under request for
proposals (RFP) that contemplated a multi-year, requirements type,
life cycle cost (LCC) contract for oscilloscopes on Qualified Products
List, the contracting officer, in accordance with terms of RFP, properly
adjusted highest unit price awarded on non-set-aside portion of procure-
ment to reflect total anticipated life cost—the LCC procurement method
resting upon the premise that it is logical to consider total anticipated
life cycle of an item rather than merely its purchase price—and reduced
transportation and other cost factors that were considered in evaluating
non-set-aside portion of procurement in order to comply with statutory
prohibition against payment of a price differential for purpose of relieving
economic dislocation in labor surplus areas___ .. ____._ . _____________

Propriety of evaluation

Resolution of technical dispute as to acceptability of offer under
request for proposals for Uninterruptible Power Systems is not function
of U.S. GAO when administrative judgment is not arbitrary or unreason-
able, and fact that contractor’s past performances were acceptable does
not make determination arbitrary or unreasonable. Furthermore, when
unacceptability of proposal involves omitted information that relates
to basic technical requirements, procuring agency does not have duty
to request information or clarification; nor is use of predetermined
cutoff score to determine competitive range improper when score is
low in comparison with others; and also when technical proposal is
totally unacceptable, 10 U.S.C. 2304(g) does not require consideration
of price in determining whether proposal is within competitive range__.

Technical status of low offeror

Under a National Aeronautics and Space Administration (NASA)
solicitation for on-site data processing services on a cost-plus-award-fee
basis which indicated both technical and cost factors would be accorded
substantially equal weight, NASA PR 3-805.2 does not preclude con-
sideration of cost—evaluated in terms of cost realism, and probable
and maximum cost to the Govt.—as significant factor in determining
most advantageous proposal, and NASA properly selected low offeror
whose proposal although containing minor weaknesses was relatively
equivalent technically to the only other acceptable offer received. A
spread of 81 points between the two proposals, the low offer scoring
649 points out of a possible 1,000, as compared to 730, does not
automatically establish that the higher rated proposal was materially
superior, for although technical point ratings are useful as guides, the
question of superiority depends on facts and circumstances of each
PrOCUIeIM Nt - _ o e m—mmm—m—————m e m
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Propriety

Procedures acceptability

Although par. 3-805.1(b), ASPR, permits advising offeror that its
price is considered too high, there is no mandate that compels procure-
ment activity to offer such advice. Also notwithstanding provision in
paragraph for common cutoff date for negotiations, additional time given
low offeror to submit best and final offer, which resulted from permitting
each offeror same amount of time after discussions were held to submit
its best and final offer, was not prejudicial to other offerors, nor did it
afford low offeror advantage as its offer to furnish operation and main-
tenance services was low at each stage of evaluation_ . _________________

Procurement of idler pulleys by negotiation rather than by formal
advertising and use of brand name or equal purchase description, solici-
tation of offers from approved sources only, and restriction of procure-
ment to named-part number was in absence of adequate specification data
in accord with 10 U.S.C. 2304(a) (10) and par. 3-210.2(xv), Armed Ser-
vices Procurement Reg. (ASPR), which authorizes negotiation for re-
placement parts or components in support of specially designed equip-
ment, with ASPR 1-313(c), which provides for procurement of replace-
ment parts from sources that satisfactorily manufactured or furnished
parts in past, and with ASPR 1-1206.2(b), which requires salient charac-
teristics to be listed when brand name or equal provision is used, and
procurement did not restrict competition since proposals from unapproved
sources were not prohibited, and offers on other than named part were
considered. - - . e

Public exigency
Administratively created

Sole source award for procurement of band III variable heads for
radio relay sets from Canadian Commerical Corporation, who together
with its subcontractor—Canadian Marconi Corporation (CCC/CMC)—
developed bands I and II in contemplation of U.S./Canada memorandum
of understanding for defense production, which was made on basis of
absence of engineering drawings suitable for competitive procurement
due to delinquency of CCC/CMC in furnishing data package, and ur-
gency of need for heads, will not be questioned, as urgency of procure-
ment is supported by Determination and Findings of public exigency
that is final pursuant to 10 U.S.C. 2310(b). However, decisions of pro-
curement agency contributing largely to undesirable choice of sole source
award, future procurement actions should reflect competition required
by statutory procurement system _ _ _ - _ ..o

Record of negotiation

Under well-settled rule that drafting of specifications to meet Govt.’s
minimum needs, as well as determination of whether items offered meet
specifications, is properly function of procuring agency, absent:arbitrary
action, fact that U.S. GAO staff electrical engineer’s evaluation indicated
that only two and not four areas relied upon by procuring agency were
technically unacceptable is not tantamount to arbitrary action on
part of agency. Therefore, on basis of this honest difference in technical
opinions, GAO will not substitute its judgment for that of procuring
agency, which in B-176438(2) was advised that contemporaneous and
complete written record should be required in future procurements as
aid in resolution of disputes._ - .o
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Reopening

Erroneous evaluation of offer

Offer to furnish indefinite quantity of automatic data processing
services under second request for proposals, following termination of
contract for convenience of Govt. because first solicitation was misstated,
that was evaluated by adding sum shown for rental and maintenance and
ignoring ‘‘no charge” phrase, was erroneously evaluated since ambiguity
was patent on its face and discrepancy, pursuant to par. 3-804 of ASPR,
should have been resolved with offeror. Therefore, negotiations should
be reopened for term remaining under contract and if protestant makes
best offer, existing contract should be terminated for convenience of
Govt. and contract awarded to protestant. This corrective recommenda-
tion requires action prescribed by sec. 236 of the Legislative Reorgani-
zation Act of 1970 . . . eemceooooo

Replacement contract
Propriety

Determination that it was proper to negotiate sole source replacement
contract with contractor who had diverted aircraft production to satisfy
requirements of foreign military sale pursuant to modification of Army
contract that had been accepted by contractor with understanding it
would receive separate negotiated replacement contract at price that
would constitute foreign sale price was not erroneous conclusion of law
for had change order procedure been used, contractor’s refusal to accept
equitable price adjustment would not have constituted question of
fact under disputes clause since diversion was cardinal change beyond
scope of contract placing contractor in position to institute action for
breach of contract damages under ‘‘cardinal change’ doctrine...._____

Reopening of negotiations upon receipt of late unsolicited price
reduction from small business concern in its offer submitted under
request for proposals that did not provide for small business set-aside
was not required since Small Business Act, 15 U.S.C. 631, although
protecting interests of small business concerns does not impose obligation
on contracting officer to reopen negotiations in unrestricted procurement,
and as negotiations were not reopened offeror was not prejudiced by
failure to receive notice that its late price reduction would not be con-
sidered—notice discrepancy being matter of form—nor was concern
prejudiced by lack of notice of a protest made by another offeror of an
ambiguity in the solicitation in view of the amendments issued to correct
the ambiguity .. e ticccmm =

Cancellation

Cancellation of request for proposals (RFP) for inspection, mainte-
nance, and repair of 3 types of electron microscopes because specifications
were considered inadequate for competitive procurement, and reissuance
of RFP on basis award ‘“would be made in the aggregate, price, and
other factors considered,” did not result in pricé competition contem-
plated by 1-3.807-1(b) (1) of Federal Procurement Regs. since separate
awards under initial RFP would have obtained services for less. There-
fore, since justification for aggregate award is sound only if Govt.
realizes substantial savings from consolidation, aggregate award require-
ment was both unnecessary and improper, and rejection of low offeror
(on 2 items) who had not complied with aggregate requirement was not
justified. __._.. e e e mm e e mmememe—ema———
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Negotiation—Continued

Public exigency—Continued

Lost

Although failure to inquire why incumbent contractor furnishing
security watchman services, whose proposal was administratively lost,
had not submitted proposal was not sound procurement practice,
contract negotiated pursuant to sec. 1-3.210 of the Federal Procurement
Regs. (FPR) on the basis of a determination and findings (D&F) that it
was impracticable to secure competition because only three sources had
top security clearance need not be terminated for that reason as lost
proposal could only be established by self-serving statements. However,
termination of award nevertheless is recommended in view of fact
negotiation procedures were used to convert successful contractor’s secret
clearance to top secret, and the D&F did not satisfy criteria in FPR
sec. 1-3.305(b), but rather prequalified the three firms thus restricting
competition. Any resolicitation should consider using formal advertising
and should treat top security clearance as matter of bidder responsi-

Sole source basis
Broadening competition

Sole source award for procurement of band III variable heads for
radio relay sets from Canadian Commercial Corporation, who together
with its subcontractor—Canadian Marconi Corporation (CCC/CMC)—
developed bands I and II in contemplation of U.S./Canada memorandum
of understanding for defense production, which was made on basis of
absence of engineering drawings suitable for competitive procurement
due to delinquency of CCC/CMC in furnishing data package, and
urgency of need for heads, will not be questioned, as urgency of pro-
curement is supported by Determination and Findings of public exigency
that is final pursuant to 10 U.S.C. 2310(b). However, decisions of pro-
curement agency contributing largely to undesirable choice of sole source
award, future procurement actions should reflect competition required
by statutory procurement system___ _____ ... .- o o _.___

In the procurement under request for quotations of technical services
in support of Tactical Air Control and Defense Systems Interface
Program on cost-plus-a-fixed-fee basis, which because services were
previously furnished on sole-source basis provided for three-inonth
indoctrination period for any nonincumbent selected for award, the
recommendation of the Procurement Advisory Committee, accepted by
the contracting officer, that incumbent was best qualified on basis of
technical capabilities and competence, although not lowest offeror,
evidences no unreasonableness or favoritism, for even after applying
Indoctrination Learning Adjustment factor the incumbent rated higher,
and it was proper under negotiation procedures to consider factors other
than price and to use a point system that included, in addition to
price, personnel, experience, technical approach, etc., as an evaluation
technique. . . e i

Under solicitation for conduct of experiments to test and evaluate
Housing Allowance Experimental Program, which was divided into three
separate experiments—demand, supply, and administrative agency—
noncompetitive awards of phase II portion of demand experiment to
other than contractor whose performance under phase I was deficient,
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Sole source basis—Continued
Broadening competition—Continued
and of supply and administrative agency experiments (AAE) indicate
proclivity for sole source awards and departure from regulatory require-
ments for competitive bidding (FPR 1-3.101(c)) that is not justified on
basis of ‘“‘unique’ contractor capabilities. The selection of AAE con-
tractor to complete phase II of the demand experiment was in effect a
prequalification of that contractor, and severable portions of the unjus-
tified award should be terminated and resolicited on competitive basis,
and this recommendation for corrective action reported to appropriate
congressional committees . . . . o d e~

Replacement contract for diverted items

Military assistance to foreign countries
Determination that it was proper to negotiate sole source replacement
contract with contractor who had diverted aircraft production to satisfy
requirements of foreign military sale pursuant to modification of Army
contract that had been accepted by contractor with understanding it
would receive separate negotiated replacement contract at price that
would constitute foreign sale price was not erroneous conclusion of
law for had change order procedure been used, contractor’s refusal to
accept equitable price adjustment would not have constituted
question of fact under disputes clause since diversion was cardinal
change beyond scope of contract placing contractor in position to in-
stitute action for breach of contract damages under ‘“‘cardinal change”
doctrine_ . . L e

Specifications unavailable
Basis for exception to formal advertising

Award of contract for procurement of named brand electric siren
that was negotiated under 10 U.S.C. 2304(a)(10), which authorizes
exception to formal advertising when it is impossible to draft adequate
specifications, to manufacturer of brand siren rather than to low offeror
who had not been requested to submit sample for testing was improper
where record does not indicate immediate award was essential or that
there was insufficient time to qualify alternate product, and where use
of 10 U.S.C. 2304(a)(10) authority was based on fact it was difficult
and not impossible to draft adequate specifications, and request for
proposals did not advise offerors of characteristics on which sirens
would be tested and evaluated in qualifying alternate products. Future
solicitations should contain all information necessary to permit the offer
of equal item _ - __ e mameo

Procurement of idler pulleys by negotiation rather than by formal
advertising and use of brand name or equal purchase description, solici-
tation of offers from approved sources only, and restriction of procure-
ment to named-part number was in absence of adequate specification
data in accord with 10 U.S.C. 2304(a)(10) and par. 3-210.2(xv), Armed
Services Procurement Reg. (ASPR), which authorizes negotiation for
replacement parts or components in support of specially designed equip-
ment, with ASPR 1-313(c), which provides for procurement of replace-
ment parts from sources that satisfactorily manufactured or furnished
parts in past, and with ASPR 1-1206.2(b), which requires salient char-
acteristics to be listed when brand name or equal provision is used, and
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CONTRACTS—Continued
Negotiation—Continued
Specifications unavailable—Continued
Basis for exception to formal advertising—Continued
procurement did not restrict competition since proposals from un-
approved sources were not prohibited, and offers on other than named
part were considered. __ ______________________________________.___

Two-step procurement. (Se¢ BIDS, Two-step procurement)
Offer and acceptance

Ambiguity effect

Patent ambiguity

Offer to furnish indefinite quantity of automatic data processing serv-
ices under second request for proposals, following termination of con-
tract for convenience of Govt. because first solicitation was misstated,
that was evaluated by adding sum shown for rental and maintenance
and ignoring ‘‘no charge’’ phrase, was erroneously evaluated since am-
biguity was patent on its face and discrepancy, pursuant to par. 3-804
of ASPR, should have been resolved with offeror. Therefore, negotiations
should be reopened for term remaining under contract and if protestant
makes best offer, existing contract should be terminated for convenience
of Govt. and contract awarded to protestant. This corrective recom-
mendation requires action prescribed by sec. 236 of the Legislative
Reorganization Act of 1970 __ .. _______

Bid status
Bite inspection failure

Failure of low bidder to attend prebid site inspection required by an
invitation for manufacture and installation of Thermal Shock Chamber
that provided “in no event will a failure to inspect the site constitute
grounds for withdrawal of a bid after opening or for a claim after award
of the contract,’”” does not require rejection of low bid on basis acceptance
of bid would be prejudicial to other bidders as purpose of site visit
provisions of invitation was to warn bidders that site conditions would
affect cost of performance and that bidder assumed risk of any cost of
performance due to observable site conditions, as well as to provide for
Govt.’s acceptance notwithstanding bidder’s failure to inspect—an ac-
ceptance which would effectively bind bidder to perform in accordance
with advertised terms and specifications—and to protect the Govt.
against bid withdrawal or claim after contract award._______.__._.___

Patents. (See PATENTS)
Payments
Absence of unenforceability of contracts. (Se¢e PAYMENTS,
Absence or unenforceability of contracts)
Assignments. (See CLAIMS, Assignments)
Conflicting claims )
Surety v. Internal Revenue Service
Claim of surety for amount owing defaulting contractor which had
been paid to Internal Revenue Service for taxes due under contracts
other than defaulted contract may not be certified for payment. A third
party and not surety completed defaulted contract and hence surety’s
claim, which represents withholding taxes from wages of laborers, is
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Payments—Continued
Conflicting claims—Continued
Surety v. Internal Revenue Service—Continued

under payment bond and not under performance bond or as completing
surety and, therefore, rule of U.S. v. Munsey Trust Co., 332 U.S. 234
(1947), is for application, a rule reaffirmed in subsequent cases in situa-
tions where Govt.’s right of setoff is challenged by suerty under its
payment bond._ - - - el

Progress
Discount

Provision in an invitation for bids (IFB) prohibiting consideration of
discounts for payment within less than 20 days does not become inap-
plicable because bidder requested progress payments if awarded a con-
tract and, therefore, a prompt payment discount of 2 percent for payment
within a 10-day period was properly disregarded in evaluation of bids
pursuant to sec. 1-2.407-3(c) of the Federal Procurement Regs.,
which prohibits evaluation of prompt payment discounts for time
periods less than specified in the IFB. Although the Govt. is entitled
to a discount on any part of delivery payments applied in liquidation of
progress payments, bids under competitive bidding requirements must
be evaluated on basis prescribed in the invitation.______ .. ___________

Suspension
Equal opportunity program compliance

Although suspension of progress payments for violations of standard
Equal Opportunity clause in contract is sanction which is authorized by
sec. 209(a) (5) of E.O. 11246, under regulations of Dept. of Labor final
decision for invoking sanctions referred to in 41 CFR 60-1.24(c) (3) is for
determination only after contractor has been afforded opportunity for
hearing. Furthermore, even though contractor’s compliance or noncom-
pliance with Equal Opportunity clause is question of fact, 41 CFR 60-1.1
specifically excludes equal opportunity matters from determination under
Disputes clause, and determination responsibility therefore vests in
Contract Compliance Officer or other officials regularly involved in
equal opportunity programs. Thus, contractor’s compliance posture is
for consideration under regulations and not Progress Payment clause
and progress payments may not be suspended without hearing________

Withholding
Replacement contract excess costs liability

Excess costs that are due Govt. incident to replacement contract
awarded upon default by original contractor may be deducted from
amount earned but withheld from defaulting contractor and excess costs
transferred from appropriation account in which held to miscellaneous
receipts account ‘“3032 Miscellaneous recoveries of excess profits and
costs” in accordance with general rule that excess costs recovered from
defaulting contractors or their sureties are required by sec. 3617, R.S.,
31 U.S.C. 484, to be deposited in Treasury as miscellaneous receipts.
Furthermore, there is no distinction between amounts earned by but
withheld from defaulting contractors and those recovered from volun-
tary payments, litigation, or otherwise.__ . o o coccmaaaa_-
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CONTRACTS—Continued
Payments—Continued
Withholding—Continued

Surety’s request

A surety who requested the Govt. to withhold funds due a defaulting
contractor under janitorial service contract and who met its obligations
under performance bond for the excess costs to the contracting agency
to complete the contract is not liable in an amount that exceeds its obli-
gation under the payment bond for the withheld funds that were turned
over by agency to Labor Dept. to cover wage deficiencies under defaulted
contract as well as another contract. The surety did not complete con-
tract itself and having only guaranteed contract performance at specified
price, it is not liable for wage underpayments that it did not gurantee.
To hold surety liable for obligations not contemplated by performance
bond would violate general rule of the Law of Suretyship that no one
incurs liability for another unless expressly agreeing to be bound._.____

Performance
Risk allocation

In absence of clear and convincing evidence that contracting officials
erred in judging minimum needs of Govt., U.S. GAO will not substitute
its judgment as to sufficiency of technical data package furnished under
invitation for radio sets, nor is invitation considered to be legally defec-
tive since fair competition was not precluded where bidders were informed
contractor would be required to successfully manufacture contract end
items and to bear cost of attaining stated functional or performance
requirements, which is adequate notice to sophisticated bidders to
scrutinize technical requirements and to price any significant unknowns
for which they and not Govt. would be responsible for correcting, and
which is sufficient allocation of performance risk to assure competition__

Price adjustment
. Life cycle costs
Target v. measured life cycle

Although award of non-set-aside portion of a multi-year, requirements
type, life cycle cost contract for oscilloscopes was made on basis of
lowest evaluated target life cycle cost, the final amount to be paid
contractor under price adjustment provision of solicitation will be based
upon measured life cycle, and the total target price will be paid only
if measured life cycle cost is equal to or less than the target (bid) life
cycle cost, and if measured life cycle cost exceeds the target life cycle
cost, the amount to be paid will be reduced pursuant to formula in
request for proposals on basis the contractor provided hardware with
demonstrated values less than the predicted values used as basis for

Prices

“Open market’’ v. Federal Supply System

Firm who had yearly supply contract with General Services Admin-
istration (GSA) for carpet servicing in Govt. buildings within desig-
nated area at specified price but accepted oral order from agency in
another contractor’s area may not be paid higher price claimed on basis
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CONTRACTS—~Continued

Prices—Continued ‘

“Open Market” v. Federal Supply System—Continued
of entitlement to be reimbursed as for “open market” job at com-
mercial prices. Firm cognizant of limitations imposed by GSA contracts
is charged with notice of lack of employee authority to obligate Govt.
and should have advised agency of its error. Since service was not
within urgency exception of contract, error in procuring services on
open market rather than from schedule contract does not legally
obligate Govt. beyond extent of price stipulated_____________________
Privity

Subcontractors

Prime contractor nonresponsible

Subcontractor’s claim for value of inventory delivered to Govt. fol-
lowing partial termination of prime contract and suspension of all
subcontracting work may not be paid since Govt. met its contract
obligations by payment to prime contractor even though prime failed
to satisfy subcontractor claims within 10 days from payment by Govt.
as stipulated in termination settlement agreement. Contention that
contracting agency held itself out as final customer is not for con-
sideration in view of fact par. 8-209.1, ASPR, denies subcontractors
any contractual rights against Govt., and circumstances involved do
not negate ‘“‘no privity’’ rule, and furthermore subcontractor’s termina-
tion inventory is required to be disposed of in accordance with secs.
VIII and XXIV of ASPR._ . ..

Proprietary, etc., items. (See CONTRACTS, Data, rights, etc.)
Protests
Abeyance pending court action
Consideration nonetheless by General Accounting Office

Notwithstanding the general policy of the General Accounting Office
(GAO) is not to issue a decision on the merits of a protest where material
issues involved are likely to be disposed of in litigation before a court of
competent jurisdiction, since order of the United States District Court
in connection with a mistake in bid claim reasonably contemplates a
decision from GAO, the merits of the case have been considered._____

Award withheld pending General Accounting Office decision
Exceptions
The award of a contract for operation and maintenance of an Air
Force Base while a protest from the incumbent contractor was pending
was in accord with par. 2-407.8(b)(3) of the Armed Services Procure-
ment Regulation (ASPR), which prescribes that award may be made
during pendency of a protest if items are urgently needed, delivery or
performance will be unduly delayed by failure to make award promptly,
or that a prompt award will otherwise be advantageous to Govt. Prompt
award of new contract, which called for an increased scope of work, was
required in order to meet planned starting date and to avoid risk of labor
problems and, furthermore, the contracting agency complied with ASPR
2-407.8(b)(2) by notifying the General Accounting Office of intent
to award on date the award was made._- - _ . oo _.-
524-843 0—74—15
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CONTRACTS—Continued
Protests—Continued
Court injunction denied
Effect on merits of complaint

Where U.S. Court of Appeals for District of Columbia Circuit de-
ferred action at request of contractor awarded contract to perform
operation and maintenance services for Remote Tracking Stations to
reverse or stay District Court’s injunctive order until U.S. GAO ruled
on protest of unsuccessful offeror that had been filed prior to request for
injunctive relief, findings of fact and conclusions of law of District Court
are not entitled to comity, for Court of Appeals made it plain that
District Court’s opinion was not to be considered on merits and, there-
fore, consistent with GAOQ’s function as described in Wheelabrator Corp.
v. Chafee, 455 F. 2d 1306, Court will be advised of GAO’s independent,
views and conelusions - _ - _ . _ e eeao_

Remedial relief requirement

Bidder whose letters to contracting agency protesting the successful
contractor had submitted nonresponsive bid were ignored and whose
protest was filed with the U.S. GAO after completion of contract did not
file a timely protest under sec. 20.2(a) of the Interim Bid Protest Pro-
cedures and Standards (4 CFR 20.2(a)), which provides means by which
protests may be expeditiously received at a stage in the procurement
when some effective remedial action may be taken on meritorious pro-
tests, and which states intent of the section is to secure resolution of the
matter when some meaningful relief may be afforded, and since contract
has been completely performed, and GAO is unable to grant any meaning-
ful relief, the untimely protest will not be considered_______.___._____

Solicitation improprieties

Although timeliness of a protest that a bid evaluation factor was
unreasonable failed to meet standard in par. 20.2(a) of Interim Bid
Protest Procedures and Standards (4 CFR 20.2(a)) that protests based
upon alleged improprieties in any type of solicitation which are apparent
prior to bid opening shall be filed prior to bid opening, protest will be
considered by the U.S. General Accounting Office since it raises issues
significant to practices and procedures utilized by contracting agency_._

Specificiations defective

Timeliness of protest
Since weight of ripper required to be mounted on crawler tractors
was significant in determining ruggedness, strength, and desirability of
ripper, low bid that offered ripper with weight deficiency of 22 percent
from approximate requirements stated in invitation for bids properly
was rejected in light of contracting agency’s responsibility to draft
specifications that meet actual needs of Govt. and to determine respon-
siveness of bids, and record does not show rejection was arbitrary,
capricious, or was not based on substantial evidence. Doubt as to weight
difference and its effect on competition, and belief minimum and not
approximate requirements should have been used to insure equal bidding,
are matters that must be raised prior to bid opening as provided in 4
CFR 20.2(a), the Interim Bid Protest Procedures and Standards____.._
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CONTRACTS—Continued

Protests—Continued

Timeliness

Adverse action basis determination

The contention that low offeror under step one of a two-step procure-
ment was unfairly granted additional time to qualify its initial un-
acceptable proposal and, therefore, should not have been permitted to
participate in step two of the procurement not having been filed with
the U.8. GAO within 5 days of notification of adverse action (4 CFR 20),
the contention may not be considered as a timely protest, not may the
untimely protest be considered either for “good cause,”’ since there was
no compelling reason which prevented protestant from filing its protest
within the required time, or on the basis that protestant raised issues
significant to procurement practices or procedures, which refers to the
presence of a principle of widespread interest___________.____________

Filing in other than General Accounting Office

Determination by SBA Size Appeals Board that two of the firms
bidding on a procurement containing a 50 percent set aside for award
to labor surplus area concerns were affiliated through common manage-
ment and low bidder on the non-set-aside, one of the two firms, could
not be classified as a small business concern as of date of bid opening for
purposes of the set-aside priority is a ‘‘conclusive’” determination that
will not be reviewed by the U.S. General Accounting Office (GAO)
since no evidence or argument was presented that was not considered
by Board. Furthermore, protest to Board without a prior decision
thereon by cognizant SBA regional office is permitted pursuant to 13
CFR 121.3-6(b)(1)(ii); allegations that protest procedures were not
followed should have been presented to Board; and delayed protest
filed with GAO is untimely under 4 CFR 20.2(a) and will not be con-

sidered - .. e _._.

Limitations

Time limitations imposed by 4 CFR 20.2(a) of Interim Bid Protest
Procedures and Standards provisions for filing protest, first with
contracting agency and then with U.S. GAO, are intended to
provide effective remedial action and must be observed. Although
protsst that successful bidder was not responsible—protest that does
not involve impropriety—was timely filed with contracting agency,
may not be considered by GAO since protest was not filed within 5 days
of notification of initial adverse agency action. Protest may not be
considered for “good cause’’—compelling reason for delayed filing beyond
protestor’s control—or on basis significant issue of procurement practices
or procedures was raised, because protest challenging responsibility of
bidder involves neither exception to timely filing of protest__._______

Since U.8. GAO bid protest regulations in effect prior to Feb. 7, 1972,
effective date of “Interim Bid Protest Procedures and Standards,”
did not set specific limitation for filing of protests, contractor who
protested July 29, 1971, award of contract to contracting agency on
December 1, 1971, which was denied Feb. 16, 1972, may have subsequent
protest filed with GAO within 5 days of notification of adverse agency
action considered timely filed under bid protest procedures made
effective Feb. 7, 1972, 4 CFR 20.2(a) . - -« - oo oo
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CONTRACTS—Continued

Protests—Continued

Timeliness—Continued

Limitations—Continued

Protest against cancellation of an invitation for bids and the resolici-
tation of the procurement which was filed with the U.S. GAO 6 months
after the cancellation and resolicitation, and only after the protestant
was unsuccessful in obtaining an award for the resolicited procurement,
was untimely filed pursuant to section 20.2(a) of the Interim Bid Protest
Procedures and Standards (4 CFR 20.2(a)), which provides that ‘‘bid
protests shall be filed not later than 5 (working) days after the basis
for the protest is known or should have been known, whichever is
earlier’ ) e

Solicitation improprieties

Fact that penal sums of performance and payment bonds are required
in lesser amounts than sum stated for bid guarantee in invitation for
bids is not indicative that bid guarantee requirement was excessive where
contracting officer exercised discretion under par. 10-102.3 of Armed
Services Procurement Reg. by requiring bid bond to be in amount not
less than 20 percent of bid price. Furthermore, complaint in matter
having been filed after bid opening, it is untimely under sec. 20.2 of the
Interim Bid Protest Procedures and Standards of the U.S. GAO (Title 4
of Code of Federal Regs.) which prescribes that protest of an impropriety
that is apparent before bid opening must be filed prior to bid opening. _

The low proposal to furnish occupational and environmental health
support services at the Manned Spacecraft Center, Houston Texas,
in which offeror promised work would be done but made no creditable
demonstration of how it would be accomplished contained weaknesses
of such magnitude and nature so that offer was not within competitive
range for procurement and, therefore, conducting written or oral dis-
cussions required by NASA Procurement Reg. 3.805-1(a), or definitive
negotiation, would not be meaningful or advantageous, since proposal
was so materially defective that it could not be made acceptable without
major revisions. Furthermore, solicitation did not provide for minority-
owned business preference; low offeror was not nonresponsible for reasons
of capacity to require referral to Small Business Admin.; Source Evalu-
ation Board was knowledgeable of requirements; and the protest against
a solicitation impropriety was not timely filed____________.___.______

Untimely protest consideration basis

In view of fact U.S. Court of Appeals for District of Columbia appears
to contemplate including decision of U.S. GAO in its consideration of
appeal taken to denial by U.S. District Court for District of Columbia
of request for preliminary injunction to prevent performance of operation
and maintenance contracts pending decision by GAO to protest filed
prior to filing of motion in District Court, issues raised in bid protest
have been resolved notwithstanding bid protest would have been dis-
missed as untimely under GAQ’s Interim Bid Protest Procedures and
Standards (4 CFR 20 et seq.) but for interest and involvement of Court
of Appeals_ __ e meeemma— ==

Although protest relative to an award of a labor surplus set-aside at a
unit price below that made on the non-set-aside portion of a procurement
for oscilloscopes under request for proposals contemplating a multi-
year, requirements type, life cycle cost (LCC) contract was untimely
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CONTRACTS—Continued Page
Protests—Continued
Timeliness—Continued
Untimely protest consideration basis—Continued
filed, since protest raises a significant question relative to proper method
for determining unit purchase prices under labor set-aside portion of an
LCC procurement, protest will be considered. However, as alleged
improprieties other than those contained in the solicitation must be
filed, pursuant to 4 CFR 20.2(a), “not later than 5 days after the basis
for the protest is known or should have been known,” the issue that
auction technique prohibited by par. 3-805.1(b) of Armed Services
Procurement Reg. was employed by contracting agency may not be
considered - _ . e eeeeceean 653
Although timeliness of a protest that a bid evaluation factor was
unreasonable failed to meet standard in par. 20.2(a) of Interim Bid
Protest Procedures and Standards (4 CFR 20.2(a)) that protests based
upon alleged improprieties in any type of solicitation which are apparent
prior to bid opening shall be filed prior to bid opening, protest will be
considered by the U.S. General Accounting Office since it raises issues
significant to practices and procedures utilized by contracting agency_. 905

Tolling of bid acceptance period

Although in 50 Comp. Gen. 357 it was held that protest of a procure-
ment to the United States GAO within the offeror’s acceptance period
would be viewed as continuing the protestant’s bid in being, pending
disposition of protest and, if proper, for a reasonable time thereafter,
even without an express extension of the bid, the period for which an
extension should be considered binding upon the protesting bidder must
be decided on the basis of all of the circumstances involved. Therefore,
in view of the contention of protestant that due to changes in production
and manufacturing economics its bid was not extended beyond the last
extension of bid acceptance time period, which expired on date of the
Comptroller General’s decision sustaining its protest, because to accept
an award at its bid price would result in a loss contract, contracting
agency’s attempt to award a valid contract on basis of the original bid
price was ineffective. But sec. B-177165, August 23, 1973 __________.__ 863

Purchase orders. (Se¢e PURCHASES)
Qualified products. (See CONTRACTS, Specifications, Qualified

products.)
Requirements

Estimated amount basis

Alternative bidding basis

The Federal Supply System in procurement of the Govt.’s require-
ments for electronic data processing tapes finding it unfeasible to con-
tact the many using agencies to obtain estimates of future requirements
in order to provide basis for bidding as required by sec. 1-3.409(b) (1)
of Federal Procurement Regs. (FPR), properly listed past sales in the
solicitation as a reasonable alternative, and fact that prior purchase
figures if updated would have reflected significant increase is no basis
to conclude bidders were misled or that the invitation for bids was de-
fective, nor is there basis to object to the solicitation for failing to include
a maximum limit on contractor’s total obligation since FPR 1-3.409(b),
which is stated in permissive language, imposes no mandatory direction
to specify maximum and minimum quantity limitations when not feasi-
ble 0 dO $O. - _ e = 732
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CONTRACTS—Continued
Requirements—Continued
Guarantees
“No guarantee’” effect

A contract awarded under a Federal Supply Service invitation for
bids which solicited in the Scope of Contract provision the ‘“normal
supply requirements’’ for electronic data processing tapes, and which
included in the Estimated Sales provision the clause ‘‘no guarantee is
given that any quantities will be purchased’ is not an invalid contract or
contract that is unenforceable for lack of mutuality, for under rule of
contract construction, the intent and meaning of a contract is not deter-
mined from an isolated section or provision but from the entire contract,
and ‘““no guarantee’’ clause appearing in Estimated Sales provision rather
than Scope of Contract provision containing the requirements language
is indicative the clause refers to schedule of previous purchases, or to
estimates reflected in Estimated Sales provision, and not to the purchase
obligations of the Government under the contract- .. ___.__. . ._.__

Research and development
Foreign Government participation
Canadian Commercial Corporation award

Award of research and development contract on ‘‘sole-source’’ basis
to Canadian firm pursuant to “ Memorandum of Understanding in Field
of Cooperative Development Between U.S. Dept. of Defense and
Canadian Dept. of Defense Production’ (Par. 6-507, ASPR) would not
violate 10 U.S.C. 2304(g) requiring that negotiated procurement be
awarded on competitive basis after solicitation from ‘‘ maximum number
of qualified sources consistent with the nature and requirements of the
supplies or services to be procured,”’ as section is not intended to affect
otherwise legitimate country-to-country arrangements and agreements
entered into by executive branch in conduct of foreign relations. _...__

Practices and procedures
Created noncompetitive situation

Award of interim procurement for a less than optimum individual
emergency breathing device to one of the developers of device under
basic order agreement pursuant to a determination and findings (D&F)
under 10 U.S.C. 2304(a) (2), which was followed by a Navy implementa-
tion of a research and development program to significantly increase
effectiveness of device for eventual procurement on competitive basis,
although not legally questionable as the D&F authority is final, deter-
mination based upon the D&F is. Practices and procedures involved
in testing, evaluation, and eventual award indicates informalities that
generated noncompetitive situation and, therefore, it is recommended
that other qualified firms be given opportunity to submit emergency
escape devices for approval as interim sources of supply pending results
of the research and development program_ . _ .. __________

Sales. (Se¢ SALES)

Samples. (See CONTRACTS, Specifications, Samples)

Small business concerns. (Se¢e CONTRACTS, Awards, Small
business concerns )

Sole source procurements. (See CONTRACTS, Negotiation, Sole
source basis)
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CONTRACTS—Continued Page
Specifications
Addenda acknowledgment

Under a two-step procurement, failure of offerors to acknowledge
receipt of amendments to the first step of the solicitation as provided
in the Request for Technical Proposals does not require rejection of
their proposals since any defects in the acknowledgment of amendments
in the first step of a two-step procurement may be waived by the Govt.
to maximize competition, which is the fundamental purpose of the two-
step procedure. Moreover, unlike procedure under a formally advertised
procurement, consideration of an offer that failed to acknowledge an
amendment to the first step would not be prejudicial to other offerors
in view of fact there is no public opening of proposals or submission of
prices, and as a result no binding contract arises from acceptance and
evaluation of a technical proposal. Furthermore, purpose of amendments
is conformity to the substantive content of an amendment and not
conformity with the acknowledgment requirement__._________._.__._._ 726

Adequacy
Legal ». technical acceptability considerations

In absence of clear and convincing evidence that contracting officials
erred in judging minimum needs of Govt., U.S. GAO will not substitute
its judgment as to sufficiency of technical data package furnished under
invitation for radio sets, nor is invitation considered to be legally defec-
tive since fair competition was not precluded where bidders were informed
contractor would be required to successfully manufacture contract end
items and to bear cost of attaining stated functional or performance re-
quirements, which is adequate notice to sophisticated bidders to scrutinize
technical requirements and to price any significant unknowns for which
they and not Govt. would be responsible for correcting, and which is
sufficient allocation of performance risk to assure competition___._..___. 219

Operational methods requirement

Requirement that bids under invitation soliciting custodial services be
accompanied by outline of bidder’s proposed method of operation as to
job and work force, method of supervision, types and quantities of equip-
ment, performance schedule is matter of bidder responsibility and not bid
responsiveness, notwithstanding invitation provision for mandatory re-
jection of bids that failed to furnish required information, since method
of operation pertains to “know-how,”’ which is element of responsibility
as specifications form basis for actual work requirement. However,
should it be deemed desirable to require outline of bidder’s method of
operation, invitation should state purpose of requirement and how out-
line will be considered in selection of successful bidder and in adminis-
tration of contract _ _ e icccaeaas 389

Ambiguous
Bidder action requirement
Prior to bid opening

Where an invitation for bids contained ‘“Option to Increase Quantities”
and “Method of Award” clauses, but did not provide for evaluation or
exercise of an option at the time of contract award, contracting agency
properly did not evaluate option prices in determining low bid. Further-
more, lack of any reference to the evaluation or exercise of option at time
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CONTRACTS—Continued

Specifications—Continued

Ambignous—Continued

Bidder action requirement—Continued
Prior to bid opening—Continued

of award was sufficient to inform bidders that option prices were not to be
considered in evaluation of bids, and in any event if a bidder is unsure as
to meaning of a provision in an invitation, proper time for raising a ques-
tion is prior to bid opening._ . . ool

Changes, revisions, etc.
Explanation, etc., requirement

Where specification provision for procurement of turbine power gen-
erators which stated gear box component of generator “shall be of
proven design recommended and in use by manufacturer of gas turbine
engine” was literally interpreted to require furnishing more expensive
gear box currently in use by manufacturer as opposed to furnishing less
expensive gear box that has been used by manufacturer, bidders did not
compete on equal terms to prejudice of bidder who would have submitted
lower bid if gear requirement had been clearly stated and, therefore, in-
vitation for bids should be canceled since award under solicitation would
be invalid because one bidder had been prejudiced in preparation of its
bid, and any resolicitation should make prospective bidders aware of
actual needs as required by par. 1.1201 of ASPR_____________._...____

Conflicting specification provisions .
Brand name or equal and descriptive literature clauses

The cancellation after bid opening of an invitation for bids for marine
sanitary facilities because brand name or equal clause required by sec.
1-1.307-6(a)(2) of the Federal Procurement Regs. had been omitted,
and inclusion of the clause in the reissued invitation was proper as clause
provides a vehicle for identifying and evaluating product offered. How-
ever, inclusion of a descriptive literature requirement in the new invita-
tion for purpose of determining the “general overall compliance with the
specifications and drawings” is not in consonance with the brand name
or equal requirement and nonresponsiveness of bidders to the require-
ment is symptomatic of deficiencies in the invitation. In addition, be-
cause use of the descriptive literature clause was unnecessary, and
because invitation contained no specific component designation of the
equal product, second invitation was ambiguous and misleading and
also should be canceled and readvertised under revised specifications. __

Amendments
Bidder’s, etc., regsponsibility to request

Under an invitation for bids (IFB) which provided for preparation
of personal property for shipment under three schedules—outbound
services; inbound services; and intra-city and intra-area moves—each
schedule further divided into three distance areas, and for evaluation
of bids on the total aggregate price of all items within an area of perform-
ance under a given schedule, and that bidder must bid on all items
within specified area of performance for a given schedule, the acceptance
of an ‘““all or none” bid which was not low in all areas was not precluded,
and award to the bidder submitting the low, responsive bid for the com-
bined Schedules I and II was proper. Furthermore, bidder erroneously
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CONTRACTS—Continued
Specifications—Continued
Amendments—Continued
Bidder’s ete., responsibility to request—Continued
informed that ‘‘all or none’ bids must be low in all areas of all schedules,
who made no effort to see that a clarifying amendment was issued, as-
sumed the risk that resolution of question of law raised would not be
sustained upon review

Furnishing requirement

Bid transmitted by Telex system because amendment advancing bid
opening date was not received until within 4 hours of bid opening
time due to incorrect listing of bidder’s address was properly rejected,
even though bidder was advised during telephonic inquiry to use what-
ever means were available to transmit bid and had subsequently con-
firmed bid, since invitation for bids did not authorize telegraphic bids
and late receipt of confirmation bid was not excusable. Although amend-
ment changes are required to be furnished everyone sent invitation,
procurement activity is not insurer of prompt delivery and, therefore,
cancellation of amendment is not required because it was inadvertently
misdirected. Propriety of procurement rests on obtaining adequate
competition and reasonable prices and not on affording every possible
prospective bidder opportunity to bid

Brand name or equal. (See CONTRACTS, Specifications, Restric-
tive, Particular make)
Changes, revisions, etc.
After bid opening
Price, quantity, or quality effect

Deletion of data identified as separate contract line items (CLINSs)
from solicitations contemplating award of multi-year contracts for
urgently needed portable shelters and ward containers in order to avoid
canceling solicitations because low bidder had qualified its bids by
statement no charge would be made for several data CLINs provided
Govt.’s drawing package met requirements for data item was in accord
with terms of invitations for bids and thus was not prejudicial to other
bidders. With the deletion, low bids became responsive since a bid need
not be rejected for pricing response if item to which it was nonrespon-
sive is not included in award. Furthermore, under circumstances, there
was no impropriety in fact that the deletion was prompted by sub-
stantial difference in price between two lowest bids_ . - ..o~

‘Cardinal change’ doctrine

Determination that it was proper to negotiate sole source replace-
ment contract with contractor who had diverted aircraft production to
satisfy requirements of foreign military sale pursuant to modification
of Army contract that had been accepted by contractor with under-
standing it would receive separate negotiated replacement contract at
price that would constitute foreign sale price was not erroneous con-
clusion of law for had change order procedure been used, contractor’s
refusal to accept equitable price adjustment would not have constituted
question of fact under disputes clause since diversion was cardinal change
beyond scope of contract placing contractor in position to institute
action for breach of contract damages under ““cardinal change” doctrine.
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Specifications—Continued

Conformability of equipment, etc., offered

Administrative determination
Negotiated procurement

Under well-settled rule that drafting of specifications to meet Govt.’s
minimum needs, as well as determination of whether items offered meet
specifications, is properly function of procuring agency, absent arbitrary
action, fact that U.S. GAO staff electrical engineer’s evaluation indieated
that only two and not four areas relied upon by procuring agency were
technically unacceptable is not tantamount to arbitrary action on part
of agency. Therefore, on basis of this honest difference in technical
opinions, GAO will not substitute its judgment for that of procuring
agency, which in B-176438(2) was advised that contemporaneous and
complete written record should be required in future procurements as
aid in resolution of disputes_____ ______________ ...

Approximated requirements

Since weight of ripper required to be mounted on crawler tractors was
significant in determining ruggedness, strength, and desirability of ripper,
low bid that offered ripper with weight deficiency of 22 percent from
approximate requirements stated in invitation for bids properly was
rejected in light of contracting agency’s responsibility to draft specifi-
cations that meet actual needs of Govt. and to determine responsiveness
of bids, and record does not show rejection was arbitrary, capricious, or
was not based on substantial evidence. Doubt as to weight difference and
its effect on competition, and belief minimum and not approximate
requirements should have been used to insure equal bidding, are matters
that must be raised prior to bid opening as provided in 4 CFR 20.2(a),
the Interim Bid Protest Procedures and Standards_._________________

Technical deficiencies
‘“‘Conformance to best practices of industry’’ requirement

Where offerors were not required to submit technical proposals to
service electron microscopes but only to offer to conform to best practices
of industry, and factors making up technical criteria were evaluation of
capacity factors, determination offeror was technically unacceptable
amounted, in essence, to determination of nonresponsibility for reasons
of capacity that required referral to SBA under 1-1.708.3 of Federal
Procurement Regs. Furthermore, award of nonpersonal service, fixed
price, contract to offeror determined capable of providing highest quality
services was without authority and, therefore, if SBA will issue Certifi-
cate of Competency to rejected offeror, award made should be terminated
for convenience of Govt_.________ . e____

Negotiated procurement

Resolution of technical dispute as to acceptability of offer under request
for proposals for Uninterruptible Power Systems is not function of U.S.
GAO when administrative judgment is not arbitrary or unreasonable, and
fact that contractor’s past performances were acceptable does not make
determination arbitrary or unreasonable. Furthermore, when unac-
ceptability of proposal involves omitted information that relates to
basic technical requirements, procuring agency does not have duty to
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Conformability of equipment, etc., offered—Continued

Technical deficiencies—Continued
Negotiated procurement—Continued

request information or clarification; nor is use of predetermined cutoff
score to deternine competitive range improper when score is low in
comparison with others; and also when technical proposal is totally
unacceptable, 10 U.S.C. 2304(g) does not require consideration of price
in determining whether proposal is within competitive range._________

Award of contract for retrofit kits under 41 U.S.C. 252(a) (10), which
permits negotiation where it is impracticable to obtain competition, to
other than contractor who submitted low final offer on basis guarantec
clause requirement and technical requirements of specifications were
not met, without affording low offeror additional opportunity to negotiate
areas of unacceptability of offer, will not be overturned in absence of
proof that agreement was reached during negotiations concerning
disputed differences as self-serving statements of contractor incident
to its best and final offer that all aspects of revision had been agreed to
during negotiations may not be means of forcing reopening of negotia-
tions, and since no significant uncertainties remained for resolution,
contracting officials under their vested authority properly determined
when to terminate negotiations

Defective
Contractor v. Government responsibility

In absence of clear and convincing evidence that contracting officials
erred in judging minimum needs of Govt., U.S. GAO will not substitute
its judgment as to sufficiency of technical data package furnished under
invitation for radio sets, nor is invitation considered to be legally de-
fective since fair competition was not precluded where bidders were
informed contractor would be required to successfully manufacture
contract end items and to bear cost of attaining stated functional or
performance requirements, which is adequate notice to sophisticate
bidders to scrutinize technical requirements and to price any significant
unknowns for which they and not Govt. would be responsible for cor-
recting, and which is sufficient allocation of performance risk to assure
competition . . oo

Three invitations for bids soliciting vehicle operation and maintenance
services which stated a 90-day bid acceptance period without requiring
further action by bidder, and which included a SF 33 indicating a 60-day
bid acceptance period would result unless a different period was inserted
by bidder, without cross-referencing the provisions, were defective as
evidenced by 10 out of 13 bids being nonresponsive, thus indicating the
conflicting provisions were misleading, and although bidders are expected
to scrutinize carefully the entire solicitation package and to timely re-
quest assistance, the Govt. has the initial responsibility of clearly stating
what is required. The two invitations under which awards were withheld
should be canceled and readvertised, clearly stating bid acceptance terms,
but award made in reliance on previous Comptroller General decisions
will not be disturbed. . _ __________________ ...

Discarding all bids. (See BIDS, Discarding all bids, Specifica-
tions defective)
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CONTRACTS—Continued
Specifications~—Continued
Delivery provisions
Conflict
In evaluation of f.o.b. origin shipment of barbed wire coils to Far East
under invitation that contained two delivery provisions, use of clause
providing for evaluation by adding lowest land transportation cost rather
than clause using term ‘““lowest laid down cost to Government at overseas
port of discharge,” which would have made protestant low bidder on basis
of using barges for in'and transportation, was proper under rule intent
and meaning of invitation is not to be determined by consideration of
isolated section or provision but, rather, from consideration of invitation
in its entirety, and two clauses read together indicate bids must be eval-
uated on lowest laid down cost to Govt. based on, among other things,
land transportation for inland shipping costs-__.______________._._._.

Deviations
Informal v. substantive
Failure to bid on each item

A bid on radio sets and receiver-transmitters that failed to insert
price or evidence ‘‘no charge’’ for first article testing and test reports,
where bidder did not have previous experience and lack of space for
insert is not excusable, properly was rejected since omission may not be
waived as minor deviation, or corrected as clerical error. Fact that
omitted price was intended to be $2,000 on a $14,000,000 contract, and
that relative standing of bidders would not be affected by waiver or cor-
rection of omission is not for consideration since par. 2-405 of Armed
Services Procurement Reg. does not define waivable or correctible de-
ficiencies only in terms of price impact and relative standing but requires
that deficiency have no or merely negligible effect on quality, quantity,
or delivery, and first article testing was critical necessity. Furthermore,
omission may not be corrected as bid mistake as bid does not establish
what corrected amount should be_________________________________.

Information

Requirement that bids under invitation soliciting custodial services be
accompanied by outline of bidder’s proposed method of opertion as to job
and work force, method of supervision, types and quantities of equip-
ment, performance schedule is matter of bidder responsibility and not
bid responsiveness, notwithstanding invitation provision for manda-
tory rejection of bids that failed to furnish required information, since
method of operation pertains to ‘‘know-how,” which is element of
of responsibility as specifications form basis for actual work require-
ment. However, should it be deemed desirable to require outline of
bidder’s method of operation, invitation should state purpose of require-
ment and how outline will be considered in selection of successful bidder
and in administration of contract_______ . _________ .o ...

“May” or ‘“will” result in bid rejection effect
Failure to furnish separate prices for subitems in bid to furnish
circuit breakers and related items under solicitation stating that offers
which do not show unit prices will be rejected as not responsive is
immaterial as deviation does not affect price, quantity or quality.
Bidder by inserting word “included’’ in spaces available for all sub-
items will be obligated to furnish subitems as well as basic circuit breakers

Page

278

886

389



INDEX DIGEST

CONTRACTS—Continued
Specifications—Continued
Deviations—Continued
Informal v. substantive—Continued
“May” or “will” result in bid rejection effect—Continued
at price bid for basic circut breakers. Furthermore, requirement in
solicitation is not necessarily material simply because it was expressed
in positive terms with warning that failure to comply “may’’ or ““will”
result in rejection of bid as nonresponsive

Model numbers

Under invitation for bids (IFB) for numerous drill items that waived
preproduction samples for bidders whose products had been previously
procured and approved, and that required product identification by
model number and other pertinent information, the holding that low
bidder on one of the items was nonresponsive because letter accompaning
bid made reference to model 754G2 and not to its catalog model 754
will no longer be followed. The automatic finding of bid nonresponsive-
ness was not required as catalog model did not deviate from IFB require-
ments, and the two omitted specification characteristics created no
ambiguity. Furthermore, bid acceptance would obligate bidder to
furnish a conforming drill notwithstanding gratuitous model designa-
tion. B-175028, April 28, 1972, overruled

Failure to furnish something required
Addenda acknowledgment
“Trivial” and “negligible” effect of amendment

When amendment to invitation for bids has only “trivial”’ or “negli-
gible’’ effect on total price of bid, failure to acknowledge amendment that
does not affect price, quantity, delivery, or relative standing of bidders,
may be waived as minor informality under par. 2-405(iv) (B) of Armed
Services Procurement Reg., and whether change effected by amendment
is trivial or negligible in terms of price must be determined in relation to
overall scope of work and difference between low bids. Award of contract
for construction of gymnasium to low bidder who failed to acknowledge
amendment that increased costs by $966 was not improper, where differ-
ence between low bid of $702,000 and next low bid was $17,000, and
failure had no effect on competitive standing of bidders. Prior inconsist-
ent decisions overruled._ . _ _ e

Two-step procurement procedure

Under a two-step procurement, failure of offerors to acknowledge re-
ceipt of amendments to the first step of the solicitation as provided in
the Request for Technical Proposals does not require rejection of their
proposals since any defects in the acknowledgment of amendments in
the first step of a two-step procurement may be waived by the Govt. to
maximize competition, which is the fundamental purpose of the two-step
procedure. Moreover, unlike procedure under a formally advertised pro-
curement, consideration of an offer that failed to acknowledge an amend-
ment to the first step would not be prejudicial to other offerors in view of
fact there is no public opening of proposals or submission of prices, and
as a result no binding contract arises from acceptance and evaluation of a
technical proposal. Furthermore, purpose of amendments is conformity
to the substantive content of an amendment and not conformity with the
acknowledgment requirement. ___ . _ . _ e
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Interpretation
Question of law
Under an invitation for bids (IFB) which provided for preparation of
personal property for shipment under three schedules—outbound services;
inbound services; and intra-city and intra-area moves——each schedule
further divided into three distance areas, and for evaluation of bids on the
total aggregate price of all items within an area of performance under a
given schedule, and that bidder must bid on all items within specified area
of performance for a given schedule, the acceptance of an ‘‘all or none”
bid which was not low in all areas was not precluded, and award to the
bidder submitting the low, responsive bid for the combined Schedules I
and II was proper. Furthermore, bidder erroneously informed that ‘“all
or none’’ bids must be low in all areas of all schedules, who made no
effort to see that a clarifying amendment was issued, assumed the risk
that resolution of question of law raised would not be sustained upon
T EVIBW o e e e e e e e emmma— e omm e

Minimum needs requirement
Administrative determination

In absence of clear and convincing evidence that contracting officials
erred in judging minimum needs of Govt., U.S. GAO will not substitute
its judgment as to sufficiency of technical data package furnished under
invitation for ratio sets, nor is invitation considered to be legally de-
fective since fair competition was not precluded where bidders were
informed contractor would be required to successfully manufacture
contract end items and to bear cost of attaining stated functional or per-
formance requirements, which is adequate notice to sophisticated
bidders to scrutinize technical requirements and to price any significant
unknowns for which they and not Govt. would be responsible for cor-
recting, and which is sufficient allocation of performance risk to assure
competition. . _ e

Under well-settled rule that drafting of specifications to meet Govt.’s
minimum needs, as well as determination of whether items offered meet
specifications, is properly function of procuring agency, absent arbi-
trary action, fact that U.S. GAO staff electrical engineer’s evaluation
indicated that only two and not four areas relied upon by procuring
agency were technically unacceptable is not tantamount to arbitrary
action on part of agency. Therefore, on basis of this honest difference
in technical opinions, GAQ will not substitute its judgment for that of
procuring agency, which in B-176438(2) was advised that contem-
poraneous and complete written record should be required in future
procurements as aid in resolution of disputes..___ ... ...

Proprietary data use. (See CONTRACTS, Data, rights, etc.)
Qualified products
Applicability

The issuance of a request for proposals for stationary brake discs to
be used as spare parts to the ‘‘only known qualified sources” does not
mean the item being procured involves a qualified product. Establish-
ment of procedures to determine qualifications of a source to manufac-
ture & part in accordance with required specifications is discretionary
and within the ambit of the expertise of the cognizant technical activity,

Page

756

219

393



INDEX DIGEST

CONTRACTS—Continued
Specifications—Continued
Qualified products—Continued
Applicability—Continued
whose responsibility it is to determine the criteria necessary to insure
the safety, dependability and interchangeability of the part on an ad hoc

Changes
Approval

Production changes made by manufacturer of oscilloscopes on Quali-
fied Products List (QPL), which were administratively approved without
requalification or change in the QPL, did not preclude consideration of
changed product by contracting agency under a multi-year, require-
ments type, life cycle cost, negotiated procurement since sec. 4-109 of
the Defense Standardization Manual 4120.3-M-—the basic instruction
on qualified products and qualification procedures—places primary
responsibility to decide what modifications require reexamination and
retesting of a product, and in absence of a clear showing of arbitrary or
capricious action, the administrative determination is acceptable to the
United States General Accounting Office__ .- _ ... ________.___.__

Plant location

Low bidder under invitation for bids to furnish inflatable landing
boats——qualified end product—who failed to comply with clause pre-
scribed by par. 1-1107.2(a), ASPR, and included in invitation to effect
any change in location of plant at which previously approved product is
or was manufactured would require prior to bid opening reevaluation of
plant’s qualification for inclusion in appropriate Qualified Products
List (QPL) submitted nonresponsive bid that properly was not con-
sidered for contract award as offer to supply end item to be produced at
other than plant shown in QPL as approved place of performance was
offer to supply unqualified produet._ .. ___________ L. ______

Restrictive
Ability to meet requirements

Low bidder under canceled ambiguous invitation for bids on 2,000
KW gas turbine engine driven power plants and related data packages
who did not submit a bid under the reissued invitation because it in-
cluded a revised, more broadened experience clause, a requirement for
100 percent performance bond, and two liquidated damage clauses at
different per diem rates, provisions bidder contended were designed to
eliminate competition, was not prejudiced by use of clauses as they were
developed to protect the Govt.’s interests in view of the responses to the
initial solicitation from relatively inexperienced firms and, furthermore,
use of such clauses is not improper or unduly restrictive of competition
because one or more bidders or potential bidders cannot comply with their
requirements___ oo

Adequacy of specifications
Forest Service invitation for bids (IFB) to furnish brush chippers that
called for a “braking system that will stop the cutter blades instantly”
without defining “instantly,” but contracting officer stated a willingness
to accomodate reasonable tolerances from the normally accepted meaning
of the word is unduly restrictive of competition and should be canceled
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Restrictive—Continued

Adequacy of specifications—Continued

since needs of Govt. were overstated, and there is no evidence the low
bid, held nonresponsive on the braking time, would not satisfy actual
needs of Govt. as well as the bid being considered for award. The IFB
should be readvertised, eliminating restrictive specification feature and
stating a reasonable time tolerance for braking of the cutter, and also
eliminating minor deviation clause used since deviation clauses have no
place in formally advertised procurements as they do not generally per-
mit free and equal competition. . ______ ... _____.___

Particular make
“Or equal” product not solicited

Award of contract for procurement of named brand electric siren that
was negotiated under 10 U.S.C. 2304(a)(10), which authorizes exception
to formal advertising when it is impossible to draft adequate specifica-
tions, to manufacturer of brand siren rather than to low offeror who
had not been requested to submit sample for testing was improper where
record does not indicate immediate award was essential or that there
was insufficient time to qualify alternate product, and where use of 10
U.S.C. 2304(a) (10) authority was based on fact it was difficult and not
impossible to draft adequate specifications, and request for proposals
did not advise offerors of characteristics on which sirens would be tested
and evaluated in qualifying alternate products. Future solicitations
should contain all information necessary to permit the offer of equal

Purpose of brand name or equal clause

The cancellation after bid opening of an invitation for bids for marine
sanitary facilities because brand name or equal clause required by sec.
1-1.307-6(a) (2) of the Federal Procurement Regs. had been omitted,
and inclusion of the clause in the reissued invitation was proper as clause
provides a vehicle for identifying and evaluating product offered. How-
ever, inclusion of a descriptive literature requirement in the new invita-
tion for purpose of determining the ‘“general overall compliance with the
specifications and drawings’’ is not in consonance with the brand name
or equal requirement and nonresponsiveness of bidders to the require-
ment is symptomatic of deficiencies in the invitation. In addition, be-
cause use of the descriptive literature clause was unnecessary, and
because invitation contained no specific component designation of the
equal product, second invitation was ambiguous and misleading and also
should be canceled and readvertised under revised specifications.--___

Salient characteristics

Procurement of idler pulleys by negotiation rather than by formal
advertising and use of brand name or equal purchase description, so-
licitation of offers from approved sources only, and restriction of pro-
curement to named-part number was in absence of adequate specifica-
tion data in accord with 10 U.S.C. 2304(a)(10) and par. 3-210.2(xv),
Armed Services Procurement Reg. (ASPR), which authorizes nego-
tiation for replacement parts or components in support of specially
designed equipment, with ASPR 1-313(c), which provides for procure-
ment of replacement parts from sources that satisfactorily manufac-
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tured or furnished parts in past, and with ASPR 1-1206.2(b), which
requires salient characteristics to be listed when brand name or equal
provision is used, and procurement did not restrict competition since
proposals from unapproved sources were not prohibited, and offers on
other than named part were considered

Reverse-engineering basis for preparation

Inclusion in a request for proposals of a stationary brake disc drawing
furnished without restriction to the Air Force under sole-source con-
tracts in order to create competition or for reverse engineering purposes
did not violate proprietary data rights where Govt. contracts law in
recognizing data rights also recognizes such data may be lawfully ob-
tained by reverse engineering when the data is not restricted and the
Govt. acquires title, and since it is incumbent upon contracting agency
to maximize competition where the assurance of reliability and inter-
changeability of spare parts may be obtained through competitive
procurement as well as from sole-source buys from current manufac-
turer of the item. Furthermore, contracting officer in making an award
is not obliged to consider possible foreign patent problems since such
a possibility is too speculative, complex, and burdensome

Samples
Manufacturer’s product requirement

Low bid submitted on several of 59 items of engineer wrenches so-
licited under invitation for bids that did not conform with Bid Samples
clause requirement that bid samples submitted must be from production
of manufacturer whose product is to be supplied—samples that were
to be evaluated to determine compliance with all characteristics listed
for examination—properly was determined to be nonresponsive bid
pursuant to GSPR sec. 5A-2.202-4, which provides that Bid Samples
clause that was used is mandatory one since samples required were
intended to demonstrate compliance with subjective characteristics,
and acceptance and examination of sample made by other than even-
tual supplier affords little assurance to contracting officer that items
ultimately supplied will conform to sample_ . _ .. ________._________._.

Preproduction sample requirement
Waiver

Under invitation for bids (IFB) for numerous drill items that waived
preproduction samples for bidders whose products had been previously
procured and approved, and that required product identification by
model number and other pertinent information, the holding that low
bidder on one of the items was nonresponsive because letter accompany-
ing bid made reference to model 754G2 and not to its catalog model 754
will no longer be followed. The automatic finding of bid nonresponsive-
ness was not required as catalog model did not deviate from IFB require-
ments, and the two omitted specification characteristics created no
ambiguity. Furthermore, bid acceptance would obligate bidder to furnish
a conforming drill notwithstanding gratuitous model designation. B~
175028, April 28, 1972, overruled. . _____ . ____
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Bite visits

Failure of low bidder to attend prebid site inspection required by an
invitation for manufacture and installation of Thermal Shock Chamber
that provided “in no event will a failure to inspect the site constitute
grounds for withdrawal of a bid after opening or for a claim after award of
the contract,’”’ does not require rejection of low bid on basis acceptance of
bid would be prejudicial to other bidders as purpose of site visit provi-
sions of invitation was to warn bidders that site conditions would affect
cost of performance and that bidder assumed risk of any cost of perform-
ance due to observable site conditions, as well as to provide for Govt.’s
acceptance notwithstanding bidder’s failure to inspect—an acceptance
which would effectively bind bidder to perform in accordance with ad-
vertised terms and specifications—and to protect the Govt. against bid
withdrawal or claim after contract award__________________________.

Superior product offered
Evaluation significance

Award of a cost-plus-incentive fee contract for Radio Receiving
Systems to the low offeror whose proposal numerically scored on the
seven technical criteria points established and evaluated as to Past Per-
formance/Management and cost considerations offered greatest value
to the Govt. was a proper exercise of administrative discretion in view
of fact a Source Selection Review Board, pursuant to Army Procurement,
Procedure 1-403.52, concluded the technical proposal of complainant was
not technically significantly superior, and since both offerors were rated
acceptable as to Past Performance/Management and cost considerations.
Furthermore, technical differences between the two proposals did not
warrant incurrence of additional costs where the realism of estimated
costs was administratively assessed and price was considered an evalua-
tion factor as evidenced in the handling of the use of Government
Property e

Tests
Benchmark
Computers

Determination that offer evaluated on basis of criteria and assigned
weights contained in request for proposals did not meet mandatory
requirements for rental of nationwide computer network facilities by
means of commercially marketed system called ‘full-services tele-
processing’’ with access to common data base and, therefore, offeror
should not be allowed to perform live benchmark/demonstration test
that would measure proposed system’s network capabilities and cost
effectiveness was justified because proposal failed to offer for benchmark-
ing system to be delivered and used in performance of contract, whereas
successful offeror, operating national network at time of submitting its
proposal, met experience requirements of RFP______________________

Difference between sole-source and subsequent sources
While stationary brake discs to be used as spare parts which were
furnished by a sole-source contractor to the Air Force were initially
subject to more stringent testing than those of subsequent sources
competing for the procurement, this inequality is attributable to the fact
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the initial testing was necessary to prove the design, composition, and
functional characteristics of the newly designed component, whereas
subsequent sources were required to demonstrate only that their
parts would meet specifications and functional characteristics of the
accepted component previously proven through more rigorous qualifica-
tion testing. The responsibility to determine amount of testing necessary
is a matter of administrative discretion, and the U.S. GAOQ is not
equipped to consider the technical sufficiency of the administrative
determination_. __ _ ____________ . oe_.__ 778

Subcontractors
Disputes with prime contractor
Government’s obligations

Subcontractor’s claim for value of inventory delivered to Govt.
following partial termination of prime contract and suspension of all
subcontracting work may not be paid since Govt. met its contract
obligations by payment to prime contractor even though prime failed
to satisfy subcontractor claims within 10 days from payment by Govt.
as stipulated in termination settlement agreement. Contention that
contracting agency held itself out as final customer is not for considera-
tion in view of fact par. 8-209.1, ASPR, denies subcontractors any
contractual rights against Govt., and circumstances involved do not
negate ‘“no privity”’ rule, and furthermore subcontractor’s termination
inventory is required to be disposed of in accordance with secs. VIII
and XXIV of ASPR._ . e 377

Proprietary data. (Se¢e CONTRACTS, Data, rights, etc.,
Subcontractors)
Subcontracts
Bid shopping
Listing of subcontractors
Compliance requirement

Low bid for performance of boiler replacement and fuel conversion
project that failed to list names of manufacturers or fabricators that
would perform two categories or work of project to be subcontracted
properly was rejected as nonresponsive since principles enunciated in
49 Comp. Gen. 120 that subcontractor listing requirement does not
apply to firms assembling off-the-shelf items do not encompass manu-
facturers or fabricators, who, although using off-the-shelf items, must
conform to specifications, as purpose of listing requirement is to dis-
courage bid shopping and encourage competition among construction
subcontractors. Therefore, as other bids received were unreasonably
priced, discarding of all bids and use of negotiation procedures to accom-
plish project were in accordance with 41 U.S.C. 252(c)(14) - - - _.___ 40

Limitation on subcontracting

Participation by a large foreign business concern in performance of
proposed contract award to a self-certified small business concern,
either by way of joint venture or subcontract, does not change the
“small business” status of bidder where congnizant SBA regional office
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found no evidence of improper affiliation through common ownership,
personnel, management, or contractual relationship as precluded by
SBA 121-Small Business Size Standards; where small business concern
in subcontracting a major portion of work to be performed to large
business meets requirement to make a significant contribution to the
manufacture or production of contract end item; where Buy American
Act restrictions are satisfied by bidder’s certification that end product
to be supplied will be a domestic source end product; and where com-
pliance with act, as well as military specifications, is one of contract
administration and properly the responsibility of the contracting agency. 886

Tax matters

Sales, etc.

Tax inclusion or exclusion
Reimbursement

In view of holding by U.S. Supreme Court in 8 & E Coniractors, Inc. v.
U.S., No. 70-88, Apr. 24, 1972, that decisions rendered pursuant to
disputes clause of contract in favor of contractor are final and conclusive
and not subject to review by U.S. GAO absent fraud or bad faith, GAO
no longer will object to payment of claim for refund of amount withheld
from contractor on basis Maryland State sales tax determined to be
inapplicable had been included in contract price and paid, refund
approved by Board of Contract Appeals but not returned to contractor

because GAO in 49 Comp. Gen. 782 held Board was wrong as matter
63

Termination
Convenience of Government
Cancellation converted to termination

Partial cancellation of contract erroneously awarded for handling of
surplus butter made available to Dept. of Defense by Dept. of Agricul-
ture because erroneous freight rate evaluation resulted in award to other
than low bidder should be changed to partial termination for convenience
of Gov’t. since, while award was improper, it was not plainly or palpably
illegal for displaced contractor had not contributed to use of erroneous
freight rate furnished by Govt. activity and, therefore, it could success-
fully maintain action for damages computed under termination for
convenience of Govt. clause of contract. 37 Comp. Gen. 330 and B-
164826, Aug. 29, 1968, overruled . __ __ e 215

Recommendation that partial cancellation of contract awarded to
bidder erroneously determined to be low bidder should be changed to
partial termination for convenience of Govt. and settlement made with
contractor in accordance with termination for convenience of Govt.
clause of contract is recommendation for corrective action pursuant to
sec. 236 of Legislative Reorganization Act of 1970, Pub. L. 91-510, and
contracting agency is required to submit written statements of action
taken with respect to recommendation to House and Senate Committees
on Govt. Operations not later than 60 days from date of recommendation
and to Committees on Appropriations in connection with first request for
appropriations made more than 60 days after date of recommendations.. 215
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Erroneous awards

Where offerors were not required to submit technical proposals to
service electron microscopes but only to offer to conform to best practices
of industry, and factors making up technical criteria were evaluation
of capacity factors, determination offeror was technically unacceptable
amounted, in essence, to determination of nonresponsibility for reasons of
capacity that required referral to SBA under 1-1.708.3 of Federal Pro-
curement Regs. Furthermore, award of nonpersonal service, fixed price,
contract to offeror determined capable of providing highest quality serv-
ices was without authority and, therefore, if SBA will issue Certificate of
Competency to rejected offeror, award made should be terminated for
convenience of Govt_ ________ ... ____________ 47

Offer to furnish indefinite quantity of automatic data processing
services under second request for proposals, following termination of
contract for convenience of Govt. because first solicitation was misstated,
that was evaluated by adding sum shown for rental and maintenance and
ignoring ‘“no charge’’ phrase, was erroneously evaluated since ambiguity
was patent on its face and discrepancy, pursuant to par. 3-804 of ASPR,
should have been resolved with offeror. Therefore, negotiations should be
reopened for term remaining under contract and if protestant makes best
offer, existing contract should be terminated for convenience of Govt.
and contract awarded to protestant. This corrective recommendation
requires action prescribed by sec. 236 of the Legislative Reorganization
Act of 1970. C e 409

Negotiation procedures propriety

Although failure to inquire why incumbent contractor furnishing
security watchman services, whose proposal was administratively lost,
had not submitted proposal was not sound procurement practice,
contract negotiated pursuant to sec. 1-3.210 of the Federal Procurement
Regs. (FPR) on the basis of a determination and findings (D&F) that it
was impracticable to secure competition because only three sources had
top security clearance need not be terminated for that reason as lost
proposal could only be established by self-serving statements. However,
termination of award nevertheless is recommended in view of fact
negotiation procedures were used to convert successful contactor’s
secret clearance to top secret, and the D&F did not satisfy criteria in
FPR sec. 1-3.305(b), but rather prequalified the three firms thus re-
stricting competition. Any resolicitation should consider using formal
advertising and should treat top security clearance as matter of bidder
responsibility . - . ___.__.__ e e - 593

Severable portions of an unjustified award

Under solicitation for conduct of experiments to test and evaluate
Housing Allowance Experimental Program, which was divided into
three separate experiments—demand, supply, and administrative
agency—noncompetitive awards of phase IT portion of demand experi-
ment to other than contractor whose performance under phase I was
deficient, and of supply and administrative agency experiments (AAE)
indicate proclivity for sole source awards and departure from regulatory
requirements for competitive bidding (FPR 1-3.101(c)) that is not
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justified on basis of ‘“‘unique”’ contractor capabilities. The selection of
AAE contractor to complete phase IT of the demand experiment was in
effect a prequalification of that contractor, and severable portions of the
unjustified award should be terminated and resolicited on competitive
basis, and this recommendation for corrective action reported to ap-
propriate congressional committees. - ... _ .. ... .__._

Timber sales. (See TIMBER SALES)
Turnkey. (See HOUSING, Turnkey developers, Contracts)

COURTS

Administrative matters

Experts and consultants hire

Civil . criminal proceedings

The fee and expenses of a psychiatrist for services in criminal case
that arose under 24 D.C. Code 301(e), which provides for conditional
release from mental hospital of persons committed when acquitted of
criminal charges on basis of insanity defense, may be paid notwith-
standing conditional release proceedings are civil in nature whereas
judge’s order appointing doctor was issued under Rule 28, Federal
Rules of Criminal Procedure in view of court’s inherent authority to
procure expert services and, therefore, services are not for payment
under Criminal Justice Act of 1964. Doctor’s invoice is payable by Admin-
istrative Office from funds appropriated under Judiciary Appropriation
Act of 1971 “for necessary travel and miscellaneous expenses, not

otherwise provided for, incurred by the judiciary” _____.______.____._ 621

District of Columbia
Executive Officer
Benefits status
Fact that Executive Officer of District of Columbia Courts—position
established in D.C. Court Reform and Criminal Procedure Act of
1970—is to receive same compensation as associate judge of Superior
Court for purpose of giving this nonjudicial officer same stature as
judge, in order to make him effective administrator, does not entitle
officer to leave and retirement benefits provided for judges of D.C.
courts in absence of evidence in legislative history of act that references
to “pay,” “salary,” or ‘“‘compensation’’ cover leave and retirement
benefits. Application of civil service retirement benefits to officer is
for Civil Service Commission determination, and Annual and Sick
Leave Act of 1951, as amended, would apply if regular tour of duty is

established for officer and leave records maintained_ . . ___________._._ 111

Judgments, decrees, etc.

Acceptance as precedent by General Accounting Office

Clyde A. Ray ». United States, 197 Ct. Cl. 1

In settlement of claims for income tax refunds occasioned by cor-
rection of military records to show disability rctirement in lieu of retire-
ment for years of service, there is no objection to following the rule in
Clyde A. Ray v. United Stales, 197 Ct. Cl. 1, to the effect that claims
for amounts withheld for income tax purposes will be treated as “pecu-
niary benefits” due within meaning of 10 U.S.C. 1552(c) rather than
claim for tax refunds. However, claims should be limited to amounts
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COURTS—Continued Page

Judgments, decrees, etc.—Continuned
Acceptance as precedent by General Accounting Office—Continued
Clyde A. Ray ». United States, 197 Ct. Cl. 1—Continued

withheld for income taxes in years for which IRS is barred from making
refunds by applicable statute of limitations, and settlement of claims,
without interest, may be paid from current appropriations available for
claims under 10 U.S.C. 1552(c). Claimants’ information and advice of
IRS should be solicited as aids in computing amounts due, and whether
refunds should be withheld from disbursement to IRS is for that agency
todetermine_.________________.__._____ e e 420

Effect on General Accounting Office’s protest consideration

Where U.S. Court of Appeals for District of Columbia Circuit deferred
action at request of contractor awarded contract to perform operation
and maintenance services for Remote Tracking Stations to reverse
or stay District Court’s injunctive order until U.S. GAO ruled on
protest of unsuccessful offeror that had been filed prior to request for
injunctive relief, findings of fact and conclusions of law of District Court
are not entitled to comity, for Court of Appeals made it plain that
District Court’s opinion was not to be considered on merits and, therefore,
consistent with GAO’s function as described in Wheelabrator Corp. v.
Chafee, 455 F. 2d 1306, Court will be advised of GAO’s independent
views and conclusions. _ __ ______ . __ . . ____. 198

Interest
Civil Service retroactive annuity payments
Account chargeable with interest

Interest included in awards of retroactive payments of Civil Service
annuities to plaintiffs in 338 F. Supp. 1141, from date of eligibility to
date of judgment—awards based on fact that so-called Hiss Act, as
amended, 5 U.S.C. 8311 ef seq. under which payments were withheld
was an ez post facto law that punished plaintiffs for conduct that occurred
prior to its enactment—is payable, together with annuities, from Civil
Service Retirement and Disability Fund and not from permanent
indefinite appropriation for judgments contained in 31 U.S.C. 724a,
since interest is part of damages awarded. However, as interest, is payable
only when provided for in statutes and contracts, in absence of court
decision to contrary, obligation to pay interest does not extend to those
individuals who did not sue but by virtue of 338 F. Supp. 1141 are
entitled to retroactive payment of annuity__ . ___.___________________ 17&

Jurors

Fees

Government employees in Federal courts
Sequestered jurors

Fact that jury duty involves only 8 hours of absence from Federal
position does not entitle Federal employee sequestered for 49 days as
alternate juror in U.S. District Court to additional jury fees for 16 hours
a day on basis of ‘“two-thirds rule” for days that were within employee’s
regular tour of duty and for which jury fees were not paid in accordance
with 5 U.S.C. 5537, which prohibits payment to employee of U.S. for
jury duty in U.S. courts while in pay status in civilian position, as it is
immaterial whether employee’s pay status involved only part of period
of jury service since there is no authority to pay jury fees on pro rata
basis. Overruled by 53 Comp. Gen.——. (B-70371, Dec. 6, 1973).____.. 626
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COURTS—Continued Page
Jurors—Continued
Fees—Continued
Government employees in State courts
Travel expenses in lieu of fees

When jury services are performed in courts of Calvert, Charles,
Prince George’s and St. Mary’s counties in State of Maryland by
Federal employees who are granted court leave pursuant to 5 U.S.C.
6322(a), and are required under 5 U.S.C. 5515 to turn over jury fees for
credit against salary payments for periods of court leave, expense money
received as authorized by article 51, section 19(f) of Maryland Code may
be retained by such employees on basis moneys received are traveling
expenses within contemplation of section 12 of article 51 of Code rather
than jury fees and as traveling expenses payments are not within pur-
view of 5 U.S.C. 5515 - .. 325

CREDIT CARDS

Use

Service to public

National Technical Information Service (NTIS), the central clearing-
house for collection and dissemination of scientific, technical, and
engineering information and for the establishment of fees under 15 U.8.C.
1153 for making results of technological research available to industry,
business, and the general public, may arrange to accept payment by
means of credit card services since there is no statutory prohibition
against the Govt. providing services on credit, although the Govt.
ordinarily does not provide goods or services on a credit basis. Therefore,
NTIS may contract with a national credit card company for use of its
credit card service as means of paying for purchases from NTIS, an
arrangement under which the Govt.’s interest will be adequately pro-
tected, and which will provide NTIS customers with more rapid and
convenient service. . __ . _ . o__. 764

DAMAGES
Property. (See PROPERTY)
DEBT COLLECTIONS
Waiver
Civilian employees
Compensation overpayments
Effect of employee’s fault
An employee prematurely retired from Government service who is
awarded back pay pursuant to 5 U.S.C. 5596 for erroneous separation
upon restoration to duty, but administrative office failed to deduct from
payment the amount attributable to the employee’s outside employment,
is not entitled to waiver of overpayment since collection of overpayment
would not be against equity and good conscience as employee was aware
that he was responsible to repay amount of his outside earnings during
period of erroneous separatior, and collection would not be against
best interests of the United States, the criteria established in 5 U.S.C.
5584 for waiver of erroneous administrative payments__________.____._. n87

Erroneous payment requirement

Notwithstanding rule that a person on active military duty may not be
employed to perform services as civilian employee of the Govt. and that
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DEBT COLLECTIONS—Continued Page
Waiver—Continued
Civilian employees—Continued
Compensation overpayments—Continued
Erroneous payment requirement—Continued
any member who by mistake or otherwise is so employed may not receive
compensation of the civilian position, a Navy enlisted member er-
roneously employed for temporary intermittent period of civilian service
by Council on Environmental Quality may nevertheless be paid in view
of fact had the civilian compensation been paid, the member could retain
the payment under the de facto rule or the erroneous payment could be
waived under 5 U.S.C. 5584. Since no payment occurred, it is appropriate
to consider for purposes of the waiver statute that the administrative
error and ‘“‘overpayment’’ arose at time the member entered on duty with
the understanding of a Govt. obligation to pay for his services.________ 700

Military personnel
Authority to waive
Public Law 982-453

Officer of uniformed services who gave wife at time of their divorce a
promissory note for $1,500 that is being reduced by his mother in amount
of $30 per month paid to father of his former spouse is not entitled, in
absence of definitive court decree requiring child support payments for
son born of marriage, to basic allowance for quarters for child who is in
custody of his mother since payments are not support payments and there
is no showing any part of monthly payments are used to support child.
If requirements for payment of quarters allowance cannot be shown for
periods officer received allowance, payments are subject to collection
unless there is for application Pub. L. 92-453, authorizing waiver of cer-
tain claims of U.S. against members in prescribed circumstances._...__ 454

Navy members assigned in excess of 30 days to ship overhaul at Norfolk
Naval Shipyard, located 3 miles from home port, Norfolk, Va., who had
option to move their families at Govt. expense to Norfolk area but chose
not to do so are not entitled to payment of family separation allowance
provided by 37 U.S.C. 427(b)(2) as they have no greater right than those
members who had moved their families to vicinity of Norfolk and because
they continued to reside with their dependents are not entitled to separa-~
tion allowance. Fact that member did not move his family to vicinity of
Norfolk in anticipation of extended sea duty gives him no vested right to
allowance since frequent changes, often at short notice, is an incident of
military service. Any payments made on basis of misinterpreting 43
Comp. Gen. 527 would be proper for waiver under 10 U.S.C. 2774______ 912

DECEDENTS’ ESTATES

Pay, etc., due military personnel

Beneficiary designations

Beneficiary predeceases member

Where brother named by member of uniformed services to share
with sister retired pay due him at time of death predeceases member and
only sister and two other brothers survive member, sister does not take
undistributed one-half share since beneficiary designations made pur-
suant to 10 U.S.C. 2771(a)(1) became effective upon member’s death
and, therefore, order of precedence prescribed by sec. 2771(a) applies to
undistributed share of retired pay due. As member was not survived by
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DECENDENTS’ ESTATES—Continued
Pay, etc., the military personal—Continued
Beneficiary designations—Continued
Beneficiary predeceases member—Continued
widow, child, grandchild, or parent, and no legal representative was
appointed, distribution in accordance with sec. 2771(a)(6) should be
made to persons, including corporate entity, entitled to take under law
of domicile of deceased, which accords preference to creditors, or per-
sons paying creditors, for funeral and last illness expenses__.____.____.

DEFENSE DEPARTMENT
Military surplus articles
Distribution control

In implementation of sec. 402 of Foreign Assistance Act of 1971 (22
U.S.C. 2321b), Dept. of Defense required to consider value of excess
Defense article ordered by any department, agency, or establishment,
except AID, as expenditure made from funds appropriated under For-
eign Assistance Act of 1961 for military assistance, unless ordering
agency certifies to Comptroller General that excess Defense article is
not to be transferred by grant to foreign country or international organi-
zation, may charge during fiscal year 1972 amounts not covered by
certification to appropriate funds, and may adopt interim procedure
beginning with fiscal year 1973, for use of “blanket” certification to be
renewed each year, since these procedures will ensure congressional
control of distribution of surplus arms_ .. ___________ .. _____

Teachers employed in overseas areas
Compensation
Severance pay

Superintendent-Principal of Air Force Dependents’ School whose
employment under 20 U.S.C. 241(a) for period of approximately 10
years was terminated on basis of management’s perogative not to employ
as provided in par. 8b, sec. 9833, Air Force Civilian Personnel Manual,
is entitled to severance pay prescribed by 5 U.S.C. 5595. Employee held
indefinite tenure appointment, even though he was granted limited
access to procedural rights, and was involuntarily separated from serv-
ice, not by removal for cause on charges of misconduct, delinquency, or
inefficiency, requirements that establish eligibility to receive severance
pay provided by 5 U.S.C. 5595 __ _ . e

DEPARTMENTS AND ESTABLISHMENTS
Administrative determinations. (See ADMINISTRATIVE DETER-
MINATIONS)
Management

General Accounting Office recommendation compliance

Since recommendation that collections made from third party tort-
feasors pursuant to so-called Federal Medical Care Recovery Act,
42 U.S.C. 2651-2652, for care and treatment of persons who are injured
or suffer disease under circumstances creating tort liability upon third
person should be deposited in Treasury as miscellaneous receipts (31
U.S.C. 484) rather than to related appropriation account requires
corrective action, written statements of action taken are required by
sec. 236 of Legislative Reorganization Act to be submitted to Committees
on Govt. Operations of both Houses within 60 days and to Committees
on Appropriations in connection with first request for appropriations
that is made more than 60 days after date of recommendation__.____.

Page
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291
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DEPARTMENTS AND ESTABLISHMENTS—Continued Page
Program implementation
Surplus agricultural programs
Barter program administered by Commodity Credit Corpora-
tion. (See COMMODITY CREDIT CORPORATION, Barter
program and agreements)
Regulations. (See REGULATIONS)
Services between
Disputes
General Accounting Office settlement
Air Force vouchers submitted by Army Finance Center pursuant to
7 GAO 8.4(c), which provides for submission of a disputed interagency
bill for goods or services to GAO for settlement, will be considered to be
request for an advance decision. Bills submitted which cover cost of
inadvertent movement of commissary goods outside the United States
(U.S.) in space-required rather than space-available airlift that Military
Airlift Command refuses to cancel, may be paid from appropriated
funds, for although commissaries are required to be self-sustaining, they
are appropriated fund activities and, furthermore, Pub. L. 92-204
excludes transportation costs incurred outside U.S. from cost of purchase
in operation of commissaries. Since interagency orders are obligations
upon appropriations the same as orders or contracts with private
contractors, Army operation and maintenance appropriation stated on
vouchers is properly chargeable_ __ _ . ____________ . ______._.____ 964

Jointly beneficial projects

Since sec. 601, Economy Act of 1932, as amended (31 U.S.C. 686a),
restricts requisitioning of reimbursable services between agencies to
utilization of material, supplies, and personnel belonging to one depart-
ment or establishment to department or establishment that is not
equipped to furnish material, work, or services for itself, authority of
section is not available to Environmental Protection Agency (EPA) for
jointly beneficial projects funded jointly since it is not one of depart-
ments and establishments specifically exempted from sec. 601 limitation
and thus permitted to place orders to be rendered or obtained by con-
tract and, therefore, EPA may not enter into agreements with other
Govt. departments and establishments for performance of joint research
and demonstration projects that relate to needs and interests of both
AEEICIES - _ - | i cemmam e 128

Procurement of supplies and services
Postal Service

Procurement by Corps of Engineers on behalf of U.S. Postal Service
pursuant to Memorandum of Understanding is not subject to small
business set-aside in absence of approval of set-aside by Postal Service
as required by Memorandum. According to Dept. of Defense, Postal
Service funds are not appropriated funds to require application of ASPR
which governs all purchases and contracts by DOD for supplies and
services, including set-aside procedures—view entitled to great weight.
However, it is immaterial whether or not funds are considered appro-
priated funds since 39 U.S.C. 410(a) exempts Postal Service procure-
ments from Small Business Act, as well as all other Federal laws dealing
with Federal contracts, and 39 U.S.C. 411 permits executive agehcies to
furnish services to Postal Service on such terms and conditions as agreed
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DEPARTMENTS AND ESTABLISHMENTS—Continued
Services between—Continued

Reimbursement
Erroneous request for services

Although pecuniary liability for errors that led to request for space-
required rather than space-available Military Airlift Command services
to move commissary goods outside U.S. would seem to rest on commis-
sary personnel making erroneous request, there is no basis for assessing
charges for services on commissary officer since his custodial relationship
with the Govt. as an accountable officer relates to property and funds,
and there is no general authority for assessment of charges for losses
sustained by Govt. as result of errors in judgment or neglect of duty by
Govt. personnel. Moreover, interagency reimbursement for cost of serv-
ices performed by billing agency pursuant to lawful authority cannot be
viewed as a ‘‘loss’”’ to Govt. in usual sense of the word_____________._

Status

Federal Judicial Center

As Federal Judicial Center is considered part of judicial branch, its
employees are within scope of 5 U.S.C. 5721 et seq., regardless of fact
Center is not specifically listed in statute which authorizes reimburse-
ment for travel and transportation expenses incurred in reporting to
position determined by CSC to be in manpower shortage category.
However, since Center under authority in 28 U.S.C. 625(e) to incur
expenses incident to operation of Center and not Commission determined
position of Director of Continuing Education and Training was man-
power shortage position, expenses incurred by Director in moving to
first duty station are not reimbursable under 5 U.S.C. 5723, and rule in
in 22 Comp. Gen. 885 that officer or employee of Govt. must place him-
self at first duty station at own expense applies_._..___.._________._____

DEPENDENTS

Status for allowances

Children

Children provisionally adopted by Navy member while stationed in
Great Britain pursuant to the Adoption Act or 1958 (7 Eliz. 2, C. 5)
Part V, Sec. 53, are considered dependents of the member under 37
U.S.C. 401, so as to entitle him to a dependents’ allowance and all other
benefits incident to dependency status while member resides in Great
Britain in view of fact that although provisional adoption order only
authorizes custody and removal of children from Great Britain for
adoption elsewhere, sec. 53(4) of the act provides that the rights, duties,
obligations, and liabilities prescribed in other sections of the act for an
adopter shall equal those of natural parents or those created by an adop-
tion order. However, unless children are actually adopted by member
after he is transferred from Great Britain, they may not continue to be
regarded as his adopted children.._____ . ______ . ________.__..__.___

DETAILS

Compensation

Higher grade duties assignment

GS-12 employee detailed on July 26, 1971, on temporary basis to
(G8-13 position of Chicf, Employee Relations Branch in Pacific North-
west Region of the Forest Service, pending receipt from headquarters

Page
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Higher grade duties assignment—Continued

of certificate of candidates to fill position, who was not selected when
position was filled on Aug. 20, 1972, may not be retroactively temporarily
promoted to GS-13 for period involved. Exceptions to rule that a person-
nel action may not be effected retroactively to increase right of employee
to compensation are permitted where personnel action intended is not
effected through administrative error; where an error deprives employee
of a right granted by statute or regulation; and where nondiscriminatory
administrative regulations or policies have not been carried out, and the
higher level assignment not falling within any of the exceptions, employee
is only entitled to salary of position to which appointed...__.____.___ 920

DISASTER RELIEF (Sec STATES, Disaster relief)
DISCHARGES AND DISMISSALS
Military personnel
Discharge erroneous
Validity of discharge
Discharge and reenlistment of member of Regular component before
he was eligible for variable reenlistment bonus (VRB) he was promised
may not be declared retroactively invalid, in absence of fraud, under
principle of irrevocability of an executed discharge by competent
authority, even should member consent to revocation of his reenlistment
contract, and notwithstanding member’s ineligibility for VRB was
discovered subsequent to reenlistment, and recovery of benefits re-
ceived by member incident to discharge and reenlistment is not required.
However, since member did not qualify for VBR at time of reenlistment
he is not entitled to bonus even though erroneously informed that he
was, and later acquisition of required qualifications does not retro-
actively entitle member tobonus. . . ___ . ____ . .. .__.._.___ 506

DISCRIMINATION
Sex -
Elimination of discrimination. (See NONDISCRIMINATION,
Sex discrimination elimination)
DISTRICT OF COLUMBIA
Courts
Executive Officer
Benefits status
Fact that Executive Officer of District of Columbia Courts—position
established in D.C. Court Reform and Criminal Procedure Act of
1970—is to receive same compensation as associate judge of Superior
Court for purpose of giving this nonjudicial officer same stature as
judge, in order to make him effective administrator, does not entitle
officer to leave and retirement benefits provided for judges of D.C. courts
in absence of evidence in legislative history of act that references to
“pay,’’ ‘‘salary,’” or ‘‘compensation’ cover leave and retirement benefits.
Application of civil service retirement benefits to officer is for Civil
Service Commission determination, and Annual and Sick Leave Act of
1951, as amended, would apply if regular tour of duty is established for
officer and leave records maintained. . ______________________________ 111
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DISTRICT OF COLUMBIA—Continued
Fireman and policemen
Compensation
Longevity increases
Basic compensation purposes
The longevity step increases provided by sec. 110 of District of
Columbia Police and Firemen’s Salary Act Amendment of 1972 may
be considered an element of basic compensation in computing overtime
and holiday pay since act provides longevity pay shall be paid in same
manner as basic compensation except that it shall not be subject to
deduction and withholding for retirement and insurance and shall not
be considered salary for purpose of computing annuities, and although
legislative history of act makes no reference to including longevity
compensation increases as part of basic compensation in computing
overtime and holiday payments, in view of fact that prior to 1972 act
longevity rates were scheduled rates of pay, any intent to exclude
longevity compensation from basic compensation for all purposes should
have been reflected in legislative hsitory of theact____.__.____._ _____

Redevelopment Land Agency

Travel expense reimbursement to prospective and new employees

District of Columbia Redevelopment Land Agency (RLA), although
Federal corporation, is deemed to be local public agency within frame-
work of D.C. Govt. for purposes of title I of Housing Act of 1949, as
amended (5 D.C. Code 717a(g)), which provides for financial assistance
to local communities, and as agency is not independent office of executive
branch of Federal Govt., it is not subject to Dept. of Housing and Urban
Development regulations authorizing payment of travel expenses for
employment interviews and moving expenses for new employees but
to regulations that govern D.C. employees, which are same as those for
Federal employees and, therefore, in absence of specific authority, RLA
may not pay travel expenses for preemployment interviews or relocation
expenses to new employees_ . _ _____ . _ ... ___._.___.

ECONOMIC STABILIZATION ACT OF 1970
Cost-of-living stabilization

Military pay increases, etc.

Claim of Air Force sergeant for retroactive increase in basic pay and
quarters allowance from effective date of act of Sept. 28, 1971, Pub. L.
92-129, through Nov. 13, 1971, end of 90-day wage-price freeze—
Aug. 15-Nov. 13, 1971—imposed by E.O. 11615, dated Aug. 15, 1971,
issued pursuant to Economic Stabilization Act of 1970, as amended,
may not be allowed since freezing military pay and allowances at rates
in effect on Aug. 14, 1971, is within broad scope of authority vested in
the President by Economic Stabilization Act and, furthermore, increase
for wage-price freeze period not having been provided by law prior to
Aug. 15, 1971, and by appropriations to cover, increase does not melt
requirements of sec. 203(c) of Economic Stabilization Act Amendments
which authorize retroactive payment of increases. . _____________.____
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ENLISTMENTS Page
Bonus. (Se¢e GRATUITIES)
Fraudulent
Correction of records

Although the Secretaries of military depts. concerned may delegate
performance of certain ministerial duties to correct administrative errors
in members’ records, changes that involve material fact or create new
record require a Board for Correction of Military Records action pursu-
ant to 10 U.8.C. 1552. Therefore, in absence of such proceeding, Adjutant
General of the Army may not correct record of member retired as an
Army Sergeant who received bad conduct discharge in 1949 from Navy
and shortly thereafter used papers and name of a Marine to enlist in
Regular Army, from which he was retired in 1960, under 10 U.S.C. 3914,
recalled in 1965, and retired again in 1972, also under sec. 3914, to
evidence continued service under his own name until effective date of
second retirement, as such an action would be ineffective to authorize
pay and allowances, including retired pay, for retirement periods_.___. 952

ENVIRONMENTAL PROTECTION AND IMPROVEMENT

Coordination of efforts

Requisition of services between agencies

Since sec. 601, Economy Act of 1932, as amended (31 U.S.C. 686a),
restricts requisitioning of reimbursable services between agencies to
utilization of material, supplies, and personnel belonging to one depart-
ment or establishment to department or establishment that is not
equipped to furnish material, work, or services for itself, authority of
section is not available to Environmental Protection Agency (EPA)
for jointly beneficial projects funded jointly since it is not one of de-
partments and establishments specifically exempted from sec. 601
limitation and thus permitted to place orders to be rendered or obtained
by contract and, therefore, EPA may not enter into agreements with
other Govt. departments and establishments for performance of joint
research and demonstration projects that relate to needs and interests
of both agencies_ - __ . _ e caeeaoaa

EQUAL EMPLOYMENT OPPORTUNITY

Labor stipulations. (Se¢e CONTRACTS, Labor stipulations, Non-

diserimination)
Nondiscrimination clause

Contracts

Violation of clause

Although suspension of progress payments for violations of standard
Equal Opportunity clause in contract is sanction which is authorized
by sec. 209(a)(5) of E.O. 11246, under regulations of Dept. of Labor
final decision for invoking sanctions referred to in 41 CFR 60-1.24(c)(3)
is for determination only after contractor has been afforded opportunity
for hearing. Furthermore, even though contractor’s compliance or non-
compliance with Equal Opportunity clause is question of fact, 41 CFR
60-1.1 specifically excludes equal opportunity matters from determina-
tion under Disputes clause, and determination responsibility therefore
vests in Contract Compliance Officer or other officials regularly in-
volved in equal opportunity programs. Thus, contractor’'s compliance
posture is for consideration under regulations and not Progress Payment
clause and progress payments may not be suspended without hearing__ 476

128
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EQUIPMENT
Automatic Data Processing Systems
Leases
Evaluation
Benchmark/demonstration test

Page

Determination that offer evaluated on basis of criteria and assigned
weights contained in request for proposals did not meet mandatory
requirements for rental of nationwide computer network facilities by
means of commercially marketed system called ‘full-services tele-
processing’’ with access to common data base and, therefore, offeror
should not be allowed to perform live benchmark/demonstration test
that would measure proposed system’s network capabilities and cost
effectiveness was justified because proposal failed to offer for bench-
marking system to be delivered and used in performance of contract,
whereas successful offeror, operating national network at time of sub-
mitting its proposal, met experience requirements of RFP____________ 118

Service contracts
Cost of changing contractors

Adding cost of program duplication and the time required to check
out time-sharing computer services program solicited to bids submitted
by new sources did not favor current contractor, or prevent competition
because of high cost of changeover as compared with bid prices, since
evaluation factor represents an accurate depiction of costs to Govt.
to change contractors, and method of transferring services employed by
the contracting agency is not subject to question in absence of fraud or
capricous action since different practice used by business does not alter
terms of invitation for bids. Furthermore, the quantum of service
evaluation criteria was not misleading as effect of the criteria on bid
price was determinable by each bidder at bid preparation time. However,
substantial difference in bid prices received indicating inadequate com-
petition to insure a reasonable price, future procedures should be
revised so bidders can compete effectively against an incumbent
CONbraCtOr _ . e ceeieea- 905

EVIDENCE
Best evidence
Transportation services

A motor carrier who transported electrical instruments from N.Y.
to N. Mex. under Govt. bill of lading noted ‘“Two Drivers Authorized,”
for which he was paid on line-haul basis that included regular driver’s
service is not entitled to reimbursement for driver’s overtime service in
absence of provision in either Govt. tender I.C.C. 50 or in Military
Rate Tender IV authorizing such payment; is only entitled to regular
charges prescribed for extra driver if services were not performed in
N.Y,, computed on basis of actual hours worked as evidenced by
driver’s logs, which is best support of the claim (4 CFR 54.5); and is
not entitled to shipment charge based on minimum weight applicable in
computation of line-haul charges but rather on basis of net weight
shipped. Furthermore, round the clock charges for both drivers, as
provided by contract or labor laws, is not responsibility of United
B tateS - o oo e 945
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EVIDENCE—Continued Page
Substantial new evidence rule
Supports revocation of retirement

Member of uniformed services whose temporary disability retirement
effective Dec. 1, 1971, was canceled as of Feb. 24, 1972, because of con-
tinued hospitalization and member was restored to temporary dis-
ability list effective June 1, 1972, is entitled to active duty pay for period
Dec. 1, 1971, to May 31, 1972, since the indicated need for further
extensive hospital care of member prior to the contemplated Dec. 1,
1971, retirement date comprised substantial new evidence sufficient to
support revocation of first retirement orders, and delay in initiating
revocation of retirement orders under circumstances of hospitalization is
not considered unreasonable. Furthermore, commencing June 1, 1972,
member became entitled to receive retirement pay under 10 U.S.C. 1202,
computed under Formula 2, 10 U.S.C. 1401, using rates of basic pay
authorized by E.O. 11638, effective Jan. 1, 1972_____________.___.___ 797

EXPERTS AND CONSULTANTS

Authority to hire

Courts

The fee and expenses of a psychiatrist for services in criminal case
that arose under 24 D.C. Code 301(e), which provides for conditional
release from mental hospital of persons committed when acquitted of
criminal charges on basis of insanity defense, may be paid notwithstand-
ing conditional release proceedings are civil in nature whereas judge’s
order appointing doctor was issued under Rule 28, Federal Rules of
Criminal Procedure in view of court’s-inherent authority to procure
expert services and, therefore, services are not for payment under
Criminal Justice Act of 1964. Doctor’s invoice is payable by Adminis-
trative Office from funds appropriated under Judiciary Appropriation
Act of 1971 ““for necessary travel and miscellaneous expenses, not other-
wise provided for, incurred by the judiciary” _._._________ ... __.._. 621

FAMILY ALLOWANCES

Separation

Type 2

Ship duty
Residence location

Navy members assigned in excess of 30 days to ship overhaul at
Norfolk Naval Shipyard, located 3 miles from home port, Norfolk, Va.,
who had option to move their families at Govt. expense to Norfolk area
but chose not to do so are not entitled to payment of family separation
allowance provided by 37 U.S.C. 427(b)(2) as they have no greater
right than those members who had moved their families to vicinity of
Norfolk and because they continued to reside with their dependents are
not entitled to separation allowance. Fact that member did not move his
family to vicinity of Norfolk in anticipation of extended sea duty gives
him no vested right to allowance since frequent changes, often at short
notice, is an incident of military service. Any payments made on basis
of misinterpreting 43 Comp. Gen. 527 would be proper for waiver under
10 U.B.C. 2774 o e 912

524-843 0—74——17
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FEDERAL AVIATION ADMINISTRATION Page
Employees
Air Traffic Controllers
Promotions delayed

Where the Federal Aviation Administration elected, in the exercise of
its executive function to appoint persons to civilian Govt. service, not
to promote development Air Traffic Controllers who had satisfied criteria
for promotion until clarification of Presidential order of Dec. 11, 1972,
placing freeze on promotions, employees did not become entitled to
higher salaries prior to date of the agency’s promotional action, notwith-
standing controllers performed the duties and otherwise qualified for
promotions, or that an employment agreement may have been executed,
since under E.O. 11491, the right of promotion is retained by the manage-
ment officials of an agency. Furthermore, failure to promote is not the
“‘unjustified or unwarranted personnel action’ contemplated by 5 U.S.C.
5596 to entitle employees to back pay_ . __ ... __._._ 631

FEES

Airport departures

Reimbursement

Airport fees military and civilian personnel are required to pay when
departing from airports incident to official travel of themselves and
their immediate families and dependents are reimbursable, if charges
are reasonable, as transportation expenses on basis Supreme Court in
92 8. Ct. 1349 (1972) held that user fee imposed on departing passengers
does not involve unconstitutional burden on interstate commerce, and
that if funds received by local authorities do not exceed airport costs,
it is immaterial whether they are expressly earmarked for airport use.
However, as fees imposed on arriving passengers are held to be un-
reasonable interference with interstate commerce, they may not be
reimbursed, but if found valid upon appeal, reimbursement is authorized
on same basis as departure fees___ __ __ . ___ .. _._.. 73

Attorneys
QGrievance proceedings
Employee entitlement to fees

The legal fees awarded a former Foreign Service Officer of the Depart-
ment of State in a grievance proceeding brought under section 1820
of Volume 3 of the Foreign Affairs Manual are not reimbursable since
neither the authority in 22 U.8.C. 810 to procure legal services for the
protection of the interests of the Government or to enable an officer
or employee of the Service to carry on his work efficiently, nor the author-
ity in Public Law 84-885 to incur expenses in unforeseen emergencies
arising in the diplomatic and consular services apply in the circum-
stances of a grievance proceeding_ . _ .. _ ..o ce_-__ 859

Jury. (See COURTS, Jurors, Fees)
Membership

Employee v. agency

Annual dues employee is required to pay for membership in professional
organization is not reimbursable to employee, even though savings would
accrue to Govt. from reduced subscription rates, and notwithstanding
Govt. would benefit from employee’s development as result of member-
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FEES—Continued
Membership—Continued
Employee v. agency—Continued

ship, since 5 U.S.C. 5946 prohibits use of appropriated funds for payment
of membership fees or dues of officers and employees of Govt. as in-
dividuals, except as authorized by specific appropriation, by express
terms in general appropriation, or in connection with employee training
pursuant to 5 U.S.C. 4109 and 4110. However, agency is not precluded
by 5 U.S.C. 5946 from becoming member and paying required dues if
it is administratively determined to be necessary in carrying out
authorized agency activities______ ___ . ________ . ______________

Parking
Occupancy tax
Legal incidence of tax on vendee

In view of administrative burdens to implement U.S. GAO decision
of Dec. 10, 1971, 51 Comp. Gen. 367, holding that San Francisco City
and county tax on occupancy of parking spaces is not chargeable to
Federal Govt. when Govt-owned vehicle is involved, and that voucher
for tax in favor of Govt. employee may not be certified for payment,
decision is modified to permit certifying officers to certify vouchers for
payment of parking tax in amount of 1 dollar or less in spite of Govt.’s
immunity to tax, since correct procedure prescribed in 7 GAO 26.2 for use
of tax exemption certificate when legal incidence of tax is on vendee is not
available as its use is restricted to purchases on which taxes exceed 1
dollar. 51 Comp. Gen. 367, modified . .- .. . _.._.

Passports
Locally hired overseas employees

Expenses of obtaining passports and photographs for passports for
himself and dependents, where no immediate travel is contemplated,
by locally hired employee with whom transportation agreement was
executed in accordance with par. C4002-3 of Joint Travel Regs. (JTR),
Vol. 2, and who has earned renewal agreement travel (C4001 JTR), is
reimbursable pursuant to C9010-2, JTR, even though actual travel
may not occur and regulation does not expressly cover locally hired
American citizens or their dependents, in view of fact that locally hired
employee who meets conditions of eligibility for renewal agreement
travel is generally entitled to same benefits as employee recruited state-
side who is required to renew his passport as result of continued em-
ployment-in foreign area_____________________ . ___.___._.___.___

Psychiatrist

Court proceedings

The fee and expenses of a pyschiatrist for services in criminal case
that arose under 24 D.C. Code 301(e), which provides for conditional
release from mental hospital of persons committed when acquitted of
criminal charges on basis of insanity defense, may be paid notwith-
standing conditional release proceedings are civil in nature whereas
judge’s order appointing doctor was issued under Rule 28, Federal
Rules of Criminal Procedure in view of court’s inherent authority to
procure .expert services and, therefore, services are not for payment
under Criminal Justice Act of 1964. Doctor’s invoice is payable by
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FEES—Continued
Psychiatrist—Continued
Court proceedings—Continued

Administrative Office from funds appropriated under Judiciary Appro-
priation Act of 1971 ‘‘for necessary travel and miscellancous cxpenses,
not otherwise provided for, incurred by the judiciary”

Services to public
Credit card form of payment

National Technical Information Service (NTIS), the central clcaring-
house for collection and dissemination of scientific, technical, and en-
gineering information and for the establishment of fees under 15 U.8.C.
1153 for making results of technological research available to industry,
business, and the general public, may arrange to accept payment by
means of credit card services since there is no statutory prohibition
against the Govt. providing services on credit, although the Govt.
ordinarily does not provide goods or services on a credit basis. Therefore,
NTIS may contract with a national credit card company for use of its
credit card service as means of paying for purchases from NTIS, an
arrangement under which the Govt.’s interest will be adequately pro-
tected, and which will provide NTIS customers with more rapid and con-
venient service

FOREIGN CURRENCIES
(See FUNDS, Foreign)
FOREIGN DIFFERENTIALS AND OVERSEAS ALLOWANCES
Post differentials
Inclusion in lump-sum leave payments

In accordance with long-standing rule established by Comptroller
General decisions, two employees of Agency for International Develop-
ment, State Dept., who were separated from Federal service in Vientiane,
Laos, are entitled to lump-sum leave payments that include foreign
post differential applicable to their service in Vientiane on basis they
continued in service at foreign post for period covered by lump-sum
payment, 5 U.S.C. 5551 providing that a ‘“‘lump-sum payment shall
equal the pay the employee or individual would have rececived had he
remainded in the service until expiration of the period of the annual or
vacation leave.” On basis of this decision, contrary regulations may be
revised

Separate maintenance allowance
Divorced employee jointly responsible for children

The separate maintenance allowance (SMA) authorized in 5 U.S.C.
5924 to be paid to an employee when he is assigned to post in foreign
area that is dangerous, unhealthful, or where living conditions are ad-
verse in order to enable him to meet additional expense of maintaining
his wife and/or dependents elsewhere, may be paid to employee whose
minor children incident to divorce decree have been placed jointly in
his care and his former spouse since children are his ‘‘dependents’”
within meaning of the term as defined in sec. 040m of Standardized
Regs. (Govt. Civilians, Foreign Areas). However, emplovec must es-
tablish his child or children would have resided with him but for cir-
cumstances warranting payment of SMA, and an affidavit to this effect
from employee’s former spouse is sufficient to establish entitlement to
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FOREIGN GOVERNMENTS Page
Contracts with United States
Furtherance of foreign relations

Award of research and development contract on “‘sole-source” basis
to Canadian firm pursuant to ‘“Memorandum of Understanding in Field
of Cooperative Development Between U.S. Dept. of Defense and Cana-
dian Dept. of Defense Production’ (Par. 6-507, ASPR) would not
violate 10 U.S.C. 2304(g) requiring that negotiated procurement be
awarded on competitive basis after solicitation from “maximum number
of qualified sources consistent with the nature and requirements of the
supplies or services to be procured,’”’ as section is not intended to affect
otherwise legitimate country-to-country arrangements and agreements
entered into by executive branch in conduct of foreign relations_______ 136

Military assistance

Grants by other than Defense Department

In implementation of sec. 402 of Foreign Assistance Act of 1971 (22
U.8.C. 2321b), Dept. of Defense required to consider value of excess
Defense article ordered by any department, agency, or establishment,
except AID, as expenditure made from funds appropriated under Foreign
Assistance Act of 1961 for military assistance, unless ordering agency
certifies to Comptroller General that excess Defense article is not to be
transferred by grant to foreign country or international organization,
may charge during fiscal year 1972 amounts not covered by certification
to appropriate funds, and may adopt interim procedure beginning with
fiscal year 1973, for use of ‘“blanket’ certification to be renewed each
year, since these procedures will ensure congressional control of distri-
bution of surplus arms_ _________________ . ______ . ________ 37

FOREIGN SERVICE

Dependents

Advance travel

Divorce, etc., prior to employee’s eligibility

Reimbursement to employee for advance return travel to U.S. of
spouse and/or minor children who traveled to foreign post as dependents
but ceased to be dependents as of date employee became eligible for
return travel because of divorce or annulment of marriage may be pro-
vided and sec. 126.2, Vol. 6, FAM, amended accordingly under authority
of 22 U.8.C. 1136—amendment to prescribe that reimbursable travel
may not be deferred more than 6 months after employee completes
travel. Govt. has obligation to return dependents at Govt. expense since
employee and family are sent to overseas post for convenience of Govt.
and, furthermore, amendment will bring regulation in harmony with 6
FAM 126.3 and sec. 1.11f of OMB Cir. A-56____ . _ . _______________ 246

Grievance proceeding
Legal fees reimbursement

The legal fees awarded a former Foreign Service Officer of the Depart-
ment of State in a grievance proceeding brought under section 1820 of
Volume 3 of the Foreign Affairs Manual are not reimbursable since
neither the authority in 22 U.S.C. 810 to procure legal services for the
protection of the interests of the Government or to enable an officer
or employee of the Service to carry on his work efficiently, nor the
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FOREIGN GOVERNMENTS—Continued Page
Grievance proceeding—Continued
Legal fees reimbursement—Continued
authority in Public Law 84-885 to incur expenses in unforeseen emer-
gencies arising in the diplomatic and consular services apply in the
circumstarices of a grievance proceeding._ _____ . _______ .. ___o_o__ 859

Promoticns

Delayed

Annuity computation

Notwithstanding 4-year delay in promoting Foreign Service Officer
from FSO-4 to FSO-3 due to age discrimination, officer who will reach
mandatory retirement age within 8 months of his promotion may not be
permitted for purpose of increasing annuity payments to pay into Foreign
Service and Disability Fund additional amounts that would have been
deducted from his salary and deposited into fund but for the delay.
Compulsory contributions to retirement fund are based on actual salary
received and since employee may not be retroactively promoted upon
removal of age discrimination, his annuity payments are not for com-
putation on salary of grade FSO-3 prior to date he was promoted to
that grade_ - el 629

FUNDS

Appropriated. (See APPROPRIATIONS)
Balance of Payments Program

Reduction of drain

Buy American Act restrictions usage

Under invitation for bids to supply softballs that contained “U.S.
Products Certificate’’ clause that required bidders to certify ounly U.S.
End Products and Services would be furnished thus implementing
Balance of Payments Program, sending American produced softball
core, with covers, needles and thread to Haiti to have covers sewn on
softball core would constitute manufacturing outside U.S. and precludes
consideration of bid since phrase “U.S. End Product” stems from Buy
American Act and requires end product to be supplied to be manufactured
in U.S. Fact that services to be performed in Haiti would constitute
less than 3%, of cost does not make applicable providion in U.S. Products
and Service clause that 259, or less of services performed cutside U.S.
will be considered U.S. services since contract contemplated is for
product, not services_ . _ . __ . o e—__ 13

Federal aid, grants, etc., to States. (See STATES, Federal aid,

grants, etc.)
Federal grants, etc., to other than States

Applicability of Federal statutes

Competitive bidding system

Although Fedl. Govt. is not a party to the contract awarded by
recipient of a construction grant from the Dept. of Health, Education,
and Welfare (HEW) under the Hill-Burton Act (42 U.S.C. 291 et seq.),
HEW had the responsibility of determining whether the conditions of
grant had been met, and review of records supports advice of HIEW to
grantee that low bidder on the hospital addition solicited failed to meet
competitive bidding requirements because certification of part I affirm-
ative action requiremenis for equal employment opportunity only
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FUNDS—Continued Page

Federal grants, etc., to other than States—Continued
Applicability of Federal statutes—Continued
Competitive bidding system—Continued

committed the bidder to the local, Cleveland Plan, and because bidder
had not committed itself to part IT affirmative action requirements of
solicitation, which involved trades not covered by part I, by merely
signing bid, since nothing in bid would bind bidder to conform to part I
criteria, and no independent commitment to that part had been sub-
mitted by the bidder_________ .. 874

Foreign
United States owned currencies
Interest earned

Interest on loans of excess foreign currencies made under sec. 234(c),
Foreign Assistance Act of 1961, as amended (22 U.S.C. 2196)—currencies
that are general assets of U.S. held in accounts of Treasury—and
interest accrued on foreign currency acquired in administration of in-
surance or guaranty portfolios and held in interest bearing depositories
designated by Treasurer of U.S. pending their sale for dollars need not
be deposited into general fund of Treasury as miscellaneous receipts
pursuant to 31 U.S.C. 484, but may be retained by Overseas Private
Investment Corporation to carry out its purposes since interest con-
stitutes ‘‘revenues and income transferred to or earned by the corporation
from whatever source derived’’ within meaning of sec. 236 of act, which
authorizes their retention by corporation._ . _ . _______________________ 54

Miscellaneous receipts. (See MISCELLANEOUS RECEIPTS)
Nonappropriated

Civilian employee activities

Premium pay for Sunday work

Prevailing rate employees of nonappropriated fund instrumentalities
of military departments and Coast Guard who work regularly scheduled
tours of duty of less than 40 hours a weck may not be allowed Sunday
premium pay under 5 U.S.C. 5550, as added by sec. 10 of Pub. L. 92-
392, Aug. 19, 1972. Legislative history of act shows it was intent of
Congress to provide Sunday premium pay for nonappropriated fund
employees in same amounts and under same conditions as such pay is
authorized for other Federal prevailing rate employees. Accordingly,
Civil Service Commission regs. issued pursuant to 5 U.S.C. 5548(b)
under which Sunday premium pay is allowed prevailing ratec employees
of nonappropriated fund activities should require that such employeces
have basic full-time workweeks of 40 hours, exclusive of regularly
scheduled overtime, for entitlement to Sunday premium pay____.__._. 923

Trust

Indian tribal funds

Alaska Native Claims Settlement Act

As natives of Alaska—ultimate beneficiaries of Alaska Native Fund
established by Alaska Native Claims Scttlement Act, Pub. L. 92-203,
approved Dec. 18, 1971, for distribution to regional corporations—are
aboriginal groups, legal position of individual Alaskan native is assimi-
lated to that of other Indians in U.S. Therefore, lack of formal tribal
organization of natives is not determinative of status of fund, and it
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FUNDS—Continued
Trust—~Continued
Indian tribal funds—Continued
Alaska Native Claims Settlement Act—Continued
may be properly classified as Indian tribal trust fund that is eligible for
interest payments under 25 U.S.C. 161a, and for investment pursuant
to 25 U.S.C. 162a, pending enrollment of natives and distribution of fund
to regional corporations established by act____ . _____________._____._

GENERAL ACCOUNTING OFFICE
Claims
Settlement
Precedent status

The fact that the Claims Division of the United States General
Accounting Office erroneously allowed a claim affords no basis for
concluding that other similar type claims should be allowed contrary
to the provisions of the Joint Travel Regs. as construed by the decisions
of the Comptroller General of the United States and, furthermore,
collection action will be taken to recoup the amount erroneously paid. -

Contracts
Protest procedures. (See CONTRACTS, Protests)
Decisions
Advance
Voucher accompaniment

Although, normally, Comptroller General of U.S. GAO would not
render decision to question of law submitted by certifying officer un-
accompanied by voucher as required by 31 U.S.C. 824, statutory author-
ity under which GAO renders decisions to certifying officers, since ques-
tion submitted is general in nature and will be recurring one, reply to
question raised is addressed to head of agency under broad authority
contained in 31 U.S.C. 74, pursuant to which GAO may provide decisions
to heads of departments on any question involved in payments which
may be made by that department_ __ _ . __________ . __ . ___________.___

Voucher submission

Air Force vouchers submitted by Army Finance Center pursuant to
7 GAO 8.4(c), which provides for submission of a disputed interagency
bill for goods or services to GAO for settlement, will be considered to be
request for an advance decision. Bills submitted which cover cost of inad-
vertent movement of commissary goods outside the United States (U.S.)
in space-required rather than space-available airlift that Military Airlift
Command refuses to cancel, may be paid from appropriated funds, for
although commissaries are required to be self-sustaining, they are appro-
priated fund activities and, furthermore, Pub. L. 92-204 excludes trans-
portation costs incurred outside U.S. from cost of purchase obligations
upon appropriations the same as orders or contracts with private con-
tractors, Army operation and maintenance appropriation stated on vouch-
ers is properly chargeable _ _ .. _ __ . e__.___

Court consideration

In view of fact U.S. Court of Appeals for District of Columbia appears
to contemplate including decision of U.S. GAO in its consideration of
appeal taken to denial by U.S. District Court for District of Columbia of
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GENERAL ACCOUNTING OFFICE-—Continued Pag.
Decisions—Continued
Court consideration—Continued
request for preliminary injunction to prevent performance of operation
and maintenance contracts pending decision by GAO to protest filed
prior to filing of motion in District Court, issues raised in bid protest have
been resolved notwithstanding bid protest would have been dismissed as
untimely under GAO’s Interim Bid Protest Procedures and Standards
(4 CFR 20 et seq.) but for interest and involvement of Court of Appeals.__ 161

Requests
Persons authorized to request
Private parties

Although in determining whether parent and its subsidiary should
be treated as separate entities term ‘‘day-to-day’’ control was errone-
ously injected into Labor Dept.’s criteria of de facto control by con-
tracting agency reviewing equal employment opportunity (EEO)
compliance of successful contractor with E.O. 11246, ruling in 50 Comp.
Gen. 627 (1971) that affirmative action plan was not required to be
submitted by prime contractor for each establishment is upheld upon
reconsideration of decision at request of third party, as record establishes
criteria used to determine separate entities of contractor and its sub-
sidiary was not unreasonable, arbitrary or capricious and that, further-
more, there is no evidence of attempt to evade EEO obligations..___. 145

Jurisdiction

Contracts

Disputes

Resolution of technical dispute as to acceptability of offer under
request for proposals for Uninterruptible Power Systems is not function
of U.S. GAO when administrative judgment is not arbitrary or unrea-
sonable, and fact that contractor’s past performances were acceptable
does not make determination arbitrary or unreasonable. Furthermore,
when unacceptability of proposal involves omitted information that
relates to basic technical requirements, procuring agency does not have
duty to request information or clarification; nor is use of predetermined
cutoff score to determine competitive range improper when score is low
in comparison with others; and also when technical proposal is totally
unacceptable, 10 U.S.C. 2304(g) does not require consideration of price
in determining whether proposal is within competitive range_.______ 382

Small business matters

Determination by SBA Size Appeals Board that two of the firms
bidding on a procurement containing a 50 percent set aside for award
to labor surplus area concerns were affiliated through common manage-
ment and low bidder on the non-set-aside, one of the two firms, could
not be classified as a small business concern as of date of bid opening for
purposes of the set-aside priority is a *‘conclusive’” determination that
will not be reviewed by the U.S. General Accounting Office (GAO) since
no evidence or argument was presented that was not considered by
Board. Furthermore, protest to Board without a prior decision thereon
by cognizant SBA regional office is permitted pursuant to 13 CFR
121.3-6(b) (1) (ii) ; allegations that protest procedures were not followed
should have been presented to Board; and delayed protest filed with
GAOQ is untimely under 4 CFR 20.2(a) and will not be considered____ .. 886
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GENERAL ACCOUNTING OFFICE—Continued

Jurisdietion—Continued

Contracts—Continued

Specification compliance evaluations

Under well-settled rule that drafting of specifications to meet Govt.’s
minimum needs, as well as determination of whether items offered meet
specifications, is properly function of procuring agency, absent arbitrary
action, fact that U.S. GAO staff electrical engineer’s evaluation indicated
that only two and not four areas relied upon by procuring agency were
technically unacceptable is not tantamount to arbitrary action on part
of agency. Therefore, on basis of this honest difference in technical
opinions, GAO will not substitute its judgment for that of procuring
agency, which in B-176438(2) was advised that contemporaneous and
complete written record should be required in future procurements as
aid in resolution of disputes. . _ . _ .. _ . _ ... _...

Recommendations

Implementation

Since recommendation that eollections made from third party tort-
feasors pursuant to so-called Federal Medical Care Recovery Act, 42
U.8.C. 2651-2652, for care and treatment of persons who are injured or
suffer disease under circumstances creating tort liability upon third
person should be deposited in Treasury as miscellaneous receipts (31
U.S.C. 484) rather than to related appropriation account requires cor-
rective action, written statements of action taken are required by sec.
236 of Legislative Reorganization Act to be submitted to Committees
on Govt. Operations of both Houses within 60 days and to Committees
on Appropriations in connection with first request for appropriations
that is made more than 60 days after date of recommendation____.____

Recommendation that partial cancellation of contract awarded to
bidder erroneously determined to be low bidder should be changed to
partial termination for convenience of Govt. and settlement made with
contractor in accordance with termination for convenience of Govt.
clause of contract is recommendation for corrective action pursuant to
sec. 236 of Legislative Reorganization Act of 1970, Pub. L. 91-510, and
contracting agency is required to submit written statements of action
taken with respect to recommendation to House and Senate Commit-
tees on Govt. Operations not later than 60 days from date of recommen-
dation and to Committees on Appropriations in connection with first
request for appropriations made more than 60 days after date of
recommendation_ _ _ _ _ . e

Under sec. 236 of Legislative Reorganization Act of 1970, action taken
to recommendation to reinstate canceled invitation for bids, copy of
which was submitted to congressional committees named in sec. 232 of
act, must be sent by contracting agency to appropriate committees
within time limitations prescribed in sec. 236 _____.__ .. ______..__.

Offer to furnish indefinite quantity of automatic data processing serv-
ices under second request for proposals, following termination of contract
for convenience of Govt. because first solicitation was misstated, that was
evaluated by adding sum shown for rental and maintenance and ignoring
“no charge” phrase, was erroneously evaluated since ambiguity was
patent on its face and discrepancy, pursuant to par. 3-804 of ASPR,
should have been resolved with offeror. Therefore, negotiations should be
reopened for term remaining under contract and if protestant makes best
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GENERAL ACCOUNTING OFFICE—Continued
Recommendations—Continued
Implementation—Continued
offer, existing contract should be terminated for convenience of Govt.
and contract awarded to protestant. This corrective recommendation
requires action prescribed by sec. 236 of the Legislative Reorganization
Act of 1970 -
When United States General Accounting Office decision contains
recommendation for corrective action, copies of the decision are trans-
mitted to congressional committees named in sec. 232 of the Legislative
Reorganization Act of 1970, and contracting agency’s attention is
directed to sec. 236 of act which requires agency to submit written
statements of action to be taken on recommendation to House and
Senate Committees on Government Operations not later than 60 days
after date of decision, and to the Committees on Appropriations in
connection with the first request for appropriations made by agency
more than 60 days after date of decision__________________________
The corrective recommendation that an ambiguous and misleading
invitation for bids should be canceled and the procurement readvertised
under revised specifications requires the contracting agency pursuant
to section 236 of the Legislative Reorganization Act of 1970 to submit
written statements to the Committees on Government Operations of
both Houses not later than 60 days after the date of the recommenda-
tion and to the Committees on Appropriations in connection with the
first request for appropriations made more than 60 days after the date
of the recommendations. - __ _____________ . __ . __.___.
Recommendation that conflicting bid acceptance periods in invita-
tions should have been cross-referenced to avoid misleading bidders
requires corrective administrative action pursuant to sec. 232 of the
Legislative Reorganization Act of 1970, Public Law 91-510, and there-
fore copies of the Comptroller General decision containing the recom-
mendation are being transmitted to appropriate congressional
committees. Also, sec. 236 of the act requires written statements by
administrative agency of action to be taken with respect to the recom-
mendation to be submitted to the House and.Senate Committees on
Government Operations not later than 60 days after date of recommenda-
tion and to the Committees on Appropriations in connection with the
first request for appropriations made more than 60 days after date of
the recommendation. _ . . e eeoaa-

Reporting to Congress

Under solicitation for conduct of experiments to test and evaluate
Housing Allowance Experimental Program, which was divided into
three separate experiments—demand, supply, and administrative
agency—noncompetitive awards of phase II portion of demand experi-
‘ment to other than contractor whose performance under phase I was
deficient, and of supply and administrative agency experiments (AAE)
‘ndicate proclivity for sole source awards and departure from regulatory
requirements for competitive bidding (FPR 1-3.101(c)) that is not justi-
fied on basis of “unique” contractor capabilities. The selection of AAE
contractor to complete phase II of the demand experiment was in effect.
a prequalification of that contractor, and severable portions of the
unjustified award should be terminated and resolicited on competitive
basis, and this . recommendation for corrective action reported to
appropriate congressional committees. __ _ .o ___--.-_
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GENERAL SERVICES ADMINISTRATION Page
Authority
Space assignment
User charges

Where General Services Admin. (GSA) cannot establish Standard
Level User Charges (SLUC) for space and services furnished pursuant
to Public Buildings Amendments of 1972 on basis of commercial rates,
the GSA Administrator has broad discretion under act to assess charges
and may assign concessions for blind stands and Federal Credit Unions,
with concurrence of occupying agencies, and this space together with
joint use space and parking facilities may be considered to establish
user charges, and cost of concessions for cafeterias, beauty parlors, etc.,
may be charged occupying agencies on a pro rata reasonable basis. Under
its authority to assign and reassign space in Govt. owned and leased
buildings, GSA may assess SLUC rates in buildings occupied by permit
from another agency, reimbursing the controlling agency; may charge
for congressional district offices; and may outlease sites until needed for
construction at fair rental value_______________ . ________________ 957

GRANTS
To other than States. (See FUNDS, Federal grants, etc., to other
than States)
To States. (See STATES, Federal aid, grants, etc.)
GRATUITIES
Enlistment bonus
Military specialty requirement

Since payment of enlistment bonus authorized by sec. 203(a) of
Pub. L. 92-129 (37 U.8.C. 308a) to aid in filling military combat posi-
tions by encouraging new enlistments and extension of initial enlistment
terms is contingent on member qualifying and serving in designated
military specialty, promulgated regulations should require member to
be qualified and serving in specialty before gaining entitlement to $3,000
bonus prescribed for period of at least 3 years service—bonus to be
paid in lump sum or periodic installments—and should provide that
member to be eligible for continued bonus installments must maintain
qualification in his specialty. Furthermore, right of qualified member
who extends his service vests at time extension is executed, and if member
is not qualified, his right vests after extension is executed and he com-
pletes retraining_ . _ ___________ L e__u-- 105

Reenlistment bonus

Critical military skills

Failure to qualify

Discharge and reelistment of member of Regular component before
he was eligible for variable reenlistment bonus (VRB) he was promised
may not be declared retroactively invalid, in absence of fraud, under
principle of irrevocability of an executed discharge by competent au-
thority, even should member consent to revocation of his reenlistment
contract, and notwithstanding member’s ineligibility for VRB was
discovered subsequent to reenlistment, and recovery of benefits received
by member incident to discharge and reenlistment is not required. How-
ever, since member did not qualify for VRB at time of reenlistment he is
not entitled to bonus even though erroneocusly informed that he was, and
later acquisition of required qualifications does not retroactively entitle
member to bonus_ - _ - - 506
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GRATUITIES—Continued
Reenlistment bonus—Continued
Critical military skills—Continued
Reenlistment for retraining purposes

Page

Reenlistment that was not for purpose of continuing use of critical
skill member of the uniformed services held at time of reenlistment but
was for purpose of retraining member does not create entitlement to
variable reenlistment bonus provided by 37 U.S.C. 308(g) as military
service will not receive exact benefit intended from bonus since it will
neither have continued use of critical skill possessed by member nor
avoid necessity of training replacement in the skill. Therefore, when it
is known at time of reenlistment that member will not continue to
utilize critical skill upon which payment of variable reenlistment bonus
is based, payment may not be authorized, and this is so even if skill is
not critical ome- . _ . el 416

Training leading to a commission
Naval Academy Preparatory School training

Variable reenlistment bonus prescribed by 37 U.S.C. 308(g) as an
additional inducement to first-term enlisted personnel, who possess
military skills in critically short supply, to reen'ist so skills are not lost
to service, is not payable to enlisted member who was discharged and
reenlisted while undergoing training in Naval Academy Preparatory
School (NAPS) program—program which will u'timately qualify him
for admission to Academy—as there is no relationship between enlisted
member’s critical skill and his successful completion of NAPS program,
and fact that member would revert to enlisted service in his critical
skill if he does not successfully complete program provides no basis to
pay him variable reenlistment bonus_______________________________ 572

Six months’ death
Inactive duty training
Direct traveling requirement

Three National Guard reservists who after reporting for multiple unit
training assembly 2 incident to inactive duty training authorized by
32 U.S.C. 502(a)(1), answering roll call, and participating for 65 minutes
in first assembly, were ordered home to pick up equipment, and while
traveling in privately owned car were in collision in which 2 members
were killed and 1 injured, passed out of military control when they
ceased to perform inactive duty training. Since 65 minutes of scheduled
training does not create eligibility for pay under 37 U.S.C. 206(a), and
members were not in training for purposes of 32 U.S.C. 318(2) and 37
U.S.C. 204(h)(2), situation of deceased does not meet requirements of
10 U.S.C. 1481(a)(3), authorizing disposition of remains, nor entitle
injured member to medical care.and pay and allowances. However, for
purposes of death gratuity provided by 32 U.S.C. 321, members are
considered to have been traveling directly from inactive duty training
Period . o o e e e mmmmmeeeee o 28

HISS ACT
Persons convicted of certain .offenses
Civil service retirement annuity forfeiture. .(See RETIREMENT,
Civilian, Annuities, Forfeiture, Persons convicted of certain
offenses)
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HOSPITALS Page
Hill-Burton Act
Grants-in-aid
Competitive bidding system applicability
Although Fedl. Govt. is not a party to the contract awarded by
recipient of a construction grant from the Dept. of Health, Education,
and Welfare (HEW) under the Hill-Burton Act (42 U.S.C. 291 et seq.),
HEW had the responsibility of determining whether the conditions of
grant had been met, and review of records supports advice of HEW to
grantee that low bidder on the hospital addition solicited failed to meet
competitive bidding requirements because certification of part I affirma-
tive action requirements for equal employment opportunity only com-
mitted the bidder to the local, Cleveland Plan, and because bidder had
not committed itself to part II affirmative action requirements of solici-
tation, which involved trades not covered by part I, by merely signing
bid, since nothing in bid would bind bidder to conform to part II criteria,
and no independent commitment to that part had been submitted by
the bidder. . - . e 874

HOUSING
Military personnel
Construction cost limitations
Waiver

Although offerors who submitted acceptable technical proposals for
construction of any or all of three Bachelor Officers Quarters (BOQ) and
therefore were entitled to bid on project or projects under subsequent
invitation for bids should have been given more detailed information
concerning application of per man statutory limitation imposed by
sec. 706 of Military Construction Act of 1972, and possibility of waiver,
nevertheless the contracting officer’s recommendation that limitation
placed on one of the projects should be waived for low overall bidder
who was not low on major construction item was not unfair to second
low bidder who should have been aware that sec. 706, and implementing
pars. 11-110(a) and (c) of Armed Services Procurement Reg. provide
both for limiting costs and for waiver when limitation is impracticable
£0 IMPOSe - e 969

Subsidies _
Housing Allowance Experimental Program
Evaluation contracts

Under solicitation for conduct of experiments to test and evaluate
Housing Allowance Experimental Program, which was divided into three
separate experiments—demand, supply, and administrative agency—
noncompetitive awards of phase II portion of demand experiment to
other than contractor whose performance under phase I was deficient,
and of supply and administrative agency experiments (AAE) indicate
proclivity for sole source awards and departure from regulatory require-
ments for competitive bidding (FPR 1-3.101(c)) that is not justified on
basis of “unique’’ contractor capabilities. The selection of AAE contrac-
tor to complete phase Il of the demand experiment was in effect a
prequalification of that contractor, and severable portion of the un-
justified award should be terminated and resolicited on competitive
basis, and this recommendation for corrective action reported to appro-
priate congressional committees_ _ _ __ . _ oo .______- 987
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HOUSING—Continued Page
Turnkey developers
Contracts
Two-step procurement

The second-step bid, a turnkey project, submitted under two-step
invitation for bids to design and construct family housing by group
composed of architects, engineers,-land planners, and builders, who was
joined in second-step. by construction firm wha had not participated in
first step—an invitation requirement—but was only principal named in
bid bond, was properly rejected since construction company, separate
legal entity, had no authority to bind conventurers responsible for design,
and bid bond coverage being incomplete was defective. Furthermore,
information submitted prior to second-step bid identifying construction
company as coventurer, which was erroneously held to have no legal
significance, served notice construction firm had no authority to bind its
COVENbUTerS _ _ o oo 223

HUSBAND AND WIFE
Divorce
Children
Joint custody of parents

The separate maintenance allowance (SMA) authorized in 5 U.S.C.
5924 to be paid to an employee when he is assigned to post in foreign
area that is dangerous, unhealthful, or where living conditions are
adverse in order to enable him to meet additional expense of maintaining
his wife.and/or dependents elsewhere, may be paid to employee whose
minor children incident to divorce decree have been placed jointly in his
care and his former spouse since children are his ‘“dependents’’ within
meaning of the term as defined in sec. 040m of Standardized Regs.
(Govt. Civilians, Foreign Areas). However, employee must establish
his child or children would have resided with him but for circumstances
warranting payment of SMA, and an affidavit to this effect from em-
ployee’s former spouse is sufficient to establish entitlement to SMA____ 878

Travel and transportation matters
Wife’s travel prior to husband’s eligibility

Reimbursement to employee for advance return travel to U.S. of
spouse and/or minor children who traveled to foreign post as dependents
but ceased to be dependents as of date employee became eligible for
return travel because of divorce or annulment of marriage may be pro-
vided and sec. 126.2, Vol. 6, FAM, amended accordingly under authority
of 22 U.S.C. 1136—amendment to prescribe that reimbursable travel
may not be deferred more than 6 months after employee completes travel.
Govt. has obligation to return dependents at Govt. expense since em-
ployee and family are sent to overseas post for convenience of Govt. and,
furthermore, amendment will bring regulation in harmony with 6 FAM
126.3 and sec. 1.11f of OMB Cir. A-56__ . ________ .. _..____. 246

INDIAN AFFAIRS
Trust funds
Alaska Native Claims Settlement Act
As natives of Alaska—ultimate beneficiaries of Alaska Wative Fund
established by Alaska Native Claims Settlemer.. Act, Pub. L. 92-203,
approved Dec. 18, 1971, for distribution to regional corporations—are
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INDIAN AFFAIRS—Continued Page
Trust funds—Continued
Alaska Native Claims Settlement Act—Continued
aboriginal groups, legal position of individual Alaskan native is assimi-
lated to that of other Indians in U.S. Therefore, lack of formal tribal
organization of natives is not determinative of status of fund, and it
may be properly classified as Indian tribal trust fund that is eligible
for interest payments under 25 U.S.C. 161a, and for investment pursuant
to 25 U.S.C. 162a, pending enrollment of natives and distribution of
fund to regional corporations established by act_ ______ ... ____.__ 248

INTEREST

Foreign currencies

Owned by United States

Interest on loans of excess foreign currencies made under sec. 234(c),
Foreign Assistance Act of 1961, as amended (22 U.S.C. 2196)—cur-
rencies that are general assets of U.S. held in accounts of Treasury—and
interest accrued on foreign currency acquired in administration of
insurance or guaranty portfolios and held in interest bearing depositories
designated by Treasurer of U.S. pending their sale for dollars need not
be deposited into general fund of Treasury as miscellaneous receipts
pursuant to 31 U.S.C. 484, but may be retained by Overseas Private
Investment Corporation to carry out its purposes since interest con-
stitutes ‘‘revenues and income transferred to or earned by the corpora-
tion from whatever source derived’’ within meaning of sec. 236 of
act, which authorizes their retention by corporation_____.._.___._____ 54

General rule

Interest included in awards of retroactive payments of Civil Service
annuities to plaintiffs in 338 F. Supp. 1141, from date of eligibility to
date of judgment—awards based on fact that so-called Hiss Act, as
amended, 5 U.S.C. 8311 ef seq. under which payments were withheld
was an ez post facto law that punished plaintiffs for conduct that occurred
prior to its enactment—is payable, together wih annuities, from Civil
Service Retirement and Disability Fund and not from permanent
indefinite appropriation for judgments contained in 31 U.S.C. 724a,
since interest is part of damages awarded. However, as interest is payable
only when provided for in statutes and contracts, in absence of court
decision to contrary, obligation to pay interest does not extend to those
individuals who did not sue but by virtue of 338 F. Supp. 1141 are
entitled to retroactive payment of annuity._ .. ... 175

INTERNATIONAL ORGANIZATIONS
Military assistance
Grants by other than Defense Department

In implementation of sec. 402 of Foreign Assistance Act of 1971 (22
U.S.C. 2321b), Dept. of Defense required to consider value of excess
Defense article ordered by any department, agency, or establishment,
except AID, as expenditure made from funds appropriated under For-
eign Assistance Act of 1961 for military assistance, unless ordering
agency certifies to Comptroller General that excess Defense article is
not to be transferred by grant to foreign country or international orga-
nization, may charge during fiscal year 1972 amounts not covered by
certification to appropriate funds, and may adopt interim procedure
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INTERNATIONAL ORGANIZATIONS—Continued
Military assistance—Continued
Grants by other than Defense Department—Continued
beginning with fiscal year 1973, for use of ‘““blanket’’ certification to be
renewed each year, since these procedures will ensure congressional con-
trol of distribution of surplus arms_ . . _____________________________

LAW ENFORCEMENT ASSISTANCE ADMINISTRATION
Grants-in-aid
‘““Hard-match” requirement
Exempted funds

Purpose of ‘““hard-match’ requirement in Omnibus Crime Control and
Safe Streets Act of 1968, as amended, which authorizes Law Enforce-
ment Assistance Admin. (LEAA) to grant funds for strengthening and
improving law enforcement, being to assure State and local governments
share in LEAA programs with monies they appropriated, and not to
exclude private organizations, the ‘‘hard-match” requirement does not
prevent use in LEAA-sponsored National Scope projects of matching
funds from private sources, or use of Model City funds allotted by grantees
to LEAA projects, as such funds are considered ‘““money appropriated”
for purposes of the ‘‘“hard-match” requirement. The ‘‘hard-match re-
quirement” in connection with subgrants to nongovernmental units
also may be interpreted to permit use of private sources, and as funds
for the administration of American Samoa lose their Federal identity,
they meet the requirement_.__ . ____ o e ee_

LEASES

Congressional approval

Public buildings equitable distribution

Requirement in Public Buildings Act of 1959, as amended on June 186,
1972 (40 U.S.C. 607), that prospectuses of proposed leases be submitted
to Public Works Committees when average annual rental will exceed
$500,000 is interpreted to mean rental amount excludes cost of heat,
light, water, and janitorial services, and to mean congressional approval
is not required retroactively for leases entered into prior to June 16,
1972, in absence of express statutory provision; for lease amendments
that would bring leases within prohibition; and for leases renewed as
part of interim housing plan. However, since determination whether or
not to exercise option is tantamcunt to making new lecase, options
exercised on leases entered into prior to June 16, 1972, that would cause
rental to exceed $500,000, require presentation to Committees unless
option was included in initial congressional approval ..__.._ . .___.__

“QOutlease’’ gites

Construction sites until needed

Where General Services Admin. (GSA) cannot establish Standard
Level User Charges (SLUC) for space and services furnished pursuant
to Public Buildings Amendments of 1972 on basis of commercial rates,
the GSA Administrator has broad discretion under act to assess charges
and may assign concessions for blind stands and Federal Credit Unions,
with concurrence of occupying agencics, and this space togcther with
joint use space and parking facilities may be considered to establish
user charges, and cost of concessions for cafeterias, beauty parlors, etc.,
may be charged occupying agencies on a pro rata reasonable basis. Under

524-843 0—74——18
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LEASES—Continued
“Outlease” sites—Continued
Construction sites until needed—Continued
its authority to assign and reassign space in Govt. owned and leased
buildings, GSA may assess SLUC rates in buildings occupied by permit
from another agency, reimbursing the controlling agency; may charge
for congressional district offices; and may outlease sites until needed fo
construction at fair rental value

LEAVES OF ABSENCE
Annual and Sick Leave Act
Coverage
District of Columbia Courts Executive Officer

Fact that Executive Officer of District of Columbia Courts—position
established in D.C. Court Reform and Criminal Procedure Act of 1970—
is to receive same compensation as associate judge of Superior Court
for purpose of giving this non-judicial officer same stature as
judge, in order to make him effective administrator, does not entitle
officer to leave and retirement benefits provided for judges of D.C.
courts in absence of evidence in legislative history of act that references
to ‘“‘pay,” ‘‘salary,” or ‘‘compensation’”’ cover leave and retirement
benefits. Application of civil service retirement benefits to officer is
for Civil Service Commission determination, and Annual and Sick
Leave Act of 1951, as amended, would apply if regular tour of duty is
established for officer and leave records maintained

Civilians on military duty
Entitlement
ROTC training

A civilian employee attending ROTC advanced camp under authority
of 10 U.S.C. 2109, which is not considered active duty in the Armed
Forces, may be allowed annual leave available to him for the period
he was performing field training as an ROTC cadet since longstanding
rule that actual military service is incompatible with concurrent Federal
service is not for application in view of fact that ROTC training is
distinct in many respects from active military service, and as perform-
ance of ROTC field training does not involve the holding of a civilian
position for purposes of 5 U.S.C. 5533a, which prohibits receipt of basic
pay for more than one position for more than an aggregate of 40 hours
in any 1 calendar week

Leave, etc., status

National Guard technician employed under 32 U.S.C. 709, who upon
completion of civilian workday departs for 2 weeks full-time training
duty as National Guardsman for course of instruction pursuant to 32
U.S.C. 505, and returns home in military travel status shortly after
midnight, reporting to civilian position same day, is entitled to civilian
pay without charge to military or civilian leave for day of departure
since civilian duties were performed by member before he became subject
to military control and performance of military duties, and to civilian
compensation for day he reported back to civilian position at which time
he no longer-was subject to military control, and entitlement to military
pay incident to return travel from training is not incompatible to per-
formance of civilian duties or payment therefor after termination of
active military training duty

Page
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LEAVES OF ABSENCE—Continued

Civilians on military duty-—Continued

Leave, ete., status—Continued

National Guard technician who became subject to military control
upon reporting for full-time fraining duty to National Guard School
for recruiters pursuant to 32 U.S.C. 504 after completion of civilian
workday is entitled under principle in 49 Comp. Gen. 233 to civilian
pay without charge to leave for day of reporting, even though he may be
entitled to military pay for that day. However, since full-time training
duty is active duty under 37 U.S.C. 204(d), which is incompatible with
civilian service, there is no entitlement under rule in 37 Comp. Gen. 255
to civilian pay without charge to appropriate leave—military, annual,
or LWOP—for days subsequent to coming under military control, even
though duties of military assignment were such that member was able
to perform civilian duty on those days. . __________________________

Computation

Night differential inclusion

The night differential authorized in 5 U.S.C. 5343(f), as enacted
by Pub. L. 92-392, approved Aug. 19, 1972, may be considered basic
pay for purposes of annual and sick leave, and overtime pay for regular
or irregular hours worked in view of the fact the legislation was enacted
to unify the long established principle and policies for setting the pay
of prevailing rate employees, including the Coordinated Federal Wage
System and decisions of the Comptroller General of the United States____

Court

Witness

Private litigation

Employees summoned to appear as private individuals and not in
official capacities in suit by fellow employee for overtime compensation
are not entitled to court leave authorized by 5 U.S.C. 6322(b), as
amended by Pub. L. 91-563, approved Dec. 19, 1970, for period of
absence in which they appeared as witnesses on behalf of private party
and without official assignment to such duty. Matter of granting court
leave to Govt. employee to testify on behalf of private party was re-
jected in consideration of Pub. L. 91-563, and both FPM, Ch. 630,
subch. 10-3-d, and FPM Letter 630-21, dated Mar. 30, 1971 provide
that witness appearing for private party in nonofficial capacity is not
entitled to court leave____ _ e eeoao_

Home leave travel of overseas employees

Effect of RIF separation and reinstatement on entitlement

An employee wnose separation in a reduction-in-force action from
position with Trust Territories of the Pacific Islands in Saipan prior
to completion of 2 years’ service on Apr. 15, 1972, was found to be
invalid and he was reinstated to position in Sfaipan or an equivalent
position but in lieu he accepted a position with Bureau of Reclamation
in Denver, and his last day on rolls of Trust Territories was Sept. 10,
1972, is entitled pursuant to back pay statute, 5 U.S.C. 5596, to home
leave credit authorized under 5 U.S.C. 6305(a) through Sept. 10, 1972.
Although employee may count time he did not spend at his foreign
post due to his erroneous separation for purpose of fulfilling the 24
months overseas service requirement, limitations imposed on granting
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LEAVES OF ABSENCE—Continued Page
Home leave travel of overseas employees—Continued
Effect of RIF separation and reinstatement on entitlement—Continued
home leave disqualified employee for home leave at time he accepted
the Denver position since there was no intent to return him overseas,
and he will not qualify for home leave until he has served another
qualifying period overseas. - - - memm—aaas 8RO

Lump-sum payments
Rate at which payable
Allowances inclusion
Foreign post differential

In accordance with long-standing rule established by Comptroller
General decisions, two employees of Agency for International Develop-
ment, State Dept., who were separated from Federal service in Vietnaine,

Laos, are entitled to lump-sum leave payments that include foreign post
differential applicable to their service in Vientiane on basis they con-
tinued in service at foreign post for period covered by lump-sum payment,
5 U.8.C. 5551 providing that a ‘‘lump-sum payment shall equal the pay
the employee or individual would have received had he remained in the
service until expiration of the period of the annual or vacation leave.”
On basis of this decision, contrary regulations may be revised_____._. 993

Taxable
Pennsylvania Personal Income Tax

Deduction for Pennsylvania Personal Income Tax from lump-sum
< annual leave payments to Federal employees separating from Government
service (5 U.S.C. 5551(a)) is required notwithstanding that leave balance
- may include leave carried forward from agencies not geographically
located within Pennsylvania regardless of when leave was earned or
current residence of employee, and that leave accrued but was not paid
prior to enactment of tax law or its effective date since for purposes of
Federal income tax withholding, lump-sum leave payments are wages
taxable as income for year of receipt and, therefore, payments are sub-
ject to agreement between U.S. Treasury Dept. and Commonwealth of
Pa. respecting withholding of tax from compensation of Federal em-
PlOYEES - o o e e e e emm————— 139

Military personnel
Leave accrual, charges, etc., legality
Fractional days

National Guard technician who after 4 hours of civilian duty takes
4 hours of annual leave in order to perform military recruiting under
orders issued pursuant to 32 U.S.C. 505 may receive 4 hours civilian pay
and 4 hours annual leave as well as any military compensation which
accrues under his orders since civilian compensation may be paid for
time worked prior to reporting for military duty, and reservist or member
of National Guard may be placed on leave, including annual leave,
while performing active or full-time training duty, and if technician
wishes to charge absence to allowable military leave charge must be for 1
day as there is no authority for charging military leave in increments of
less than 1 day. Since incompatibility rule should not prevent charging
of less than full 8 hours of annual leave when civilian employee performs
services. for part of day before becoming subject to military control,
B-152908, Dec. 17, 1963, is modified .- - o oo 471
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LEAVES OF ABSENCE—Continued
Military personnel—Continued
Leave accrual, charges, etc., legality—Continued
Fractional days—Continued
National Guard technician who for period of 5 days performs 4 hours
of civilian duty each day followed by active military duty as part of year
around training authorized under 32 U.5.C. 503, defined as ‘‘ training per-
formed from time to time throughout calendar year in varying increments
as contrasted to 15 consecutive days,” is entitled to civilian pay without
charge to leave for 4 hours worked in civilian capacity on day he reported
for military duty, with charge of 4 hours annual leave or full day of mili-
tary leave for 4 remaining hours of civilian duty day. In order for techni-
cian to receive compensation from both civilian and military sources, 8
hours of annual leave or full day of military leave is chargeable for balance
of 5-day period, since no additional pay would result for part-time per-
formance of civilian duties without charge toleave_.___.____________.

Payments for unused leave on discharge, etc.
Court martial forfeiture sentence

A Marine Corps officer whose sentence for violating Uniform Code of
Military Justice on Nov. 22, 1972, was approved as to forfeiture of pay
and allowances, but not as to dismissal, and finally executed on Dec. 18,
1972, following which officer was detached from duty and ordered to
travel to bis home of record without entitlement to active duty pay and
allowances, where he was released on Dec. 31, 1972, and transferred to
Reserves with 45 days unused leave is entitled to pay and allowances
through Dec. 17, 1972, pursuant to interpretation of 10 U.S.C. 857 and
871 that day of execution of sentence controls; to mileage for authorized
travel by privately owned automobile as provided by par. M4157 of
Joint Travel Regs., but not to payment for unused leave as forfeiture
imposed was ‘‘all pay and allowances’ . . .. _ . _ . ... _._ ...

Status during
At home awaiting orders

Graduate from Army nursing school on May 28, 1971, discharged from
enlisted E-3 status effective Aug. 2, 1971, to accept commission of 2nd
lieutenant on Aug. 3, 1971, who was not granted ordinary leave, did not
request excess leave, and was not in absent without leave status for period
he was at home following commission and compliance with active duty
orders dated Nov. 1, 1971—Aug. 12, 1971, orders not having been re-
ceived—did not become entitled to active duty pay and allowances as
2nd lieutenant until date of necessary compliance with Nov. 1, 1971,
orders. However, member may retain pay and allowances he drew as
private 1st class E-3 for period May 29 to Oct. 31,1971, since participants
in Army Student Nurse Program are retained on active duty for usually
short period between graduation and commissioned service, and mem-
ber told to remain at home considered himself on active duty.._._.._.

Without pay status
Unexcused leave
Reclassification and immediate induction of individual because he
failed to keep draft board informed and therefore was declared delinquent
does not make induction void but merely voidable, and upon discharge
from Marine Corps, under honorable conditions by reason of erroneous
induction, member who was absent without authority in nonpay status
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LEAVE OF ABSENCE—Continued
Military personnel-——~Continued
Without pay status—Continued
Unexcused leave—Continued
for 1 year, 7 months, and 13 days out of 2 years, 3 months, and 9 days
of service is considered de jure member of Corps until discharge for
pay purposes, and is entitled to full pay and allowances credited to his
account and remaining unpaid subject, of course, to 37 U.8.C. 503(a)
which provides for forfeiture of all pay and allowances for period of
absence without leave or over leave, unless absence is excused as
unavoidable

LEGISLATION
Continuing resolutions
Appropriation act restrictions effect

Although in considering bill for “Department of Labor, and Health,
Education and Welfare Appropriation Act, 1973, House was more
restrictive than Senate as to number of Federal employees authorized to
determine compliance with Occupational Safety and Health Act of
1970, inspection activities of Labor Dept. under 1970 act remain un-
changed during effective period of Joint Resolution (Pub. L. 92-334),
which provides continuing appropriations for fiscal year 1972 projects
until fiscal year 1973 funds become available, for notwithstanding
that pursuant to sec. 101(a)(3) of Joint Resolution, more restrictive
language governs, sec. 101(a)(4) controls to make restriction on inspec-
tion services inapplicable under Joint Resolution in view of fact similar
restriction was not contained in 1972 appropriation act___..___.____.__

MARITIME MATTERS
Vessels
Cargo preference
American vessels
Foreign vessels registered in United States

Carriage of military cargoes in foreign-built vessels entitled to registry
in U.S., and engaged in foreign trades or trade with trust territories,
is not precluded by basic cargo preference statutes—act of Apr. 28,
1904, as amended, and act of Aug. 26, 1954, as amended. Objectives
of 1904 act—to aid U.S. shipping, to foster employment of U.S. seamen,
and to promote the U.S. shipbuilding industry—do- not exclude foreign-
built vessels registered in U.S., as such vessels are considered vessels of
T.S. and entitled to benefits and privileges appertaining to U.S. vessels,
to extent participation is limited to foreigh commerce and trust terri-
tories, and is not precluded by act of 1954, which insures that at least
50 percent of all Govt. cargo, whether military or civil, will be trans-
ported in privately owned ““U.S.-flag commercial vessels,” a term that
is not limited to vessels builtin U.S_________ . ________________.____

Towage of empty barge
Prohibition in 10 U.S.C. 2631, Cargo Preference Act of 1904, as
amended, to effect that “only vessels of U.S. or belonging to U.S. may
be used in transportation by sea of supplies bought for Army, Navy,
Air Force, or Marine Corps,” does not apply to towage of empty barge
by foreign-flag tug since tug is not supply item and language of act
as well as court cases which distinguish between contracts of affreight-
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MARITIME MATTERS—Continued Page
Vessels—Continued
Cargo preference—Continued
American vessels—Continued
Towage of empty barge—Continued
ment and contracts for tonnage services indicate preference granted
U.S. vessels by 1904 Cargo Preference Act is limited to transportation
by sea of military supplies under contracts of affreightment and pref-
erence does not extend to towage of empty vessels under ordinary towage
contracts. Therefore payment under towage contract from appropriated
funds was proper. . e 327

Sales
Bid mistake

Under sales invitation for bids on surplus ships, which provided for
bid deposit equal to 25 percent of bid, bidder who after bid opening
alleged bid price increase was overstated by Western Union, and that
excessive bid deposit made was in anticipation of offering another in-
crease, may be permitted to withdraw its bid or waive mistake. Bidder
unable to establish by clear and convincing evidence existence of mistake
and bid actually intended as required by sec. 1-2.406-3 of Federal
Procurement Regs. and applicable to sale pursuant to 40 U.S.C. 474(16),
may not be permitted to correct its bid, but mistake having been made,
bidder may be allowed to either withdraw bid, since degree of proof
justifying withdrawal is in no way comparable to that necessary for bid
correction, or to waive mistake under exception to rule against waiver
of mistake_ _ o oo oL e e e e mmmemeeecees 258

MEDICAL TREATMENT

Federal Medical Recovery Act

Payment for services

Disposition

Collections made under so-called Federal Medical Care Recovery Act
(FMCRA), 42 U.S.C. 2651-2652, for hospital, medical, surgical, or
dental care and treatment to persons who are injured or suffer disease
under circumstances creating tort liability upon third person are for
deposit in Treasury as miscellaneous receipts pursuant to sec. 3617,
R.S., 31 U.8.C. 484, as disposition of monies collected from third party
tortfeasors is not specified in FMCRA, and practice of depositing such
collections to related appropriation accounts relying on authority in
10 U.S.C. 2205 should be discontinued since there is not involved sale
of and payment for services that is contemplated by 10 U.S.C. 2205.._. 125

Since recommendation that collections made from third party tort-
feasors pursuant to so-called Federal Medical Care Recovery Act, 42
U.S.C. 2651-2652, for care and treatment of persons who are injured or
suffer disease under circumstances creating tort liability upon third
person should be deposited in Treasury as miscellaneous receipts 31
U.S.C. 484) rather than to related appropriation account requires cor-
rective action, written statements of action taken are required by sec.
236 of Legislative Reorganization Act to be submitted to Committees
on Govt. Operations of both Houses within 60 days and to Committees
on Appropriations in connection with first request for appropriations
that is made more than 60 days after date of recommendation_.___.__ 125
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MEDICAL TREATMENT—Continued
Militany personnel
Hospitalization
Duty within hospital vicinity
Status of duty
When member of uniformed services stationed in U.S. is ordered to
. hospital, treatment generally is temporary and does not justify trans-
portation of dependents. However, if period of hospitalization is pro-
longed or member is returned from overseas, station change is regarded
as permanent and member is entitled to transportation of dependents
and dislocation allowance, and all members, irrespective of having
dependents, are eligible to have their household effects transported.
Although members who have basic eligibility for permanent change of
station allowances incident to hospitalization may not be authorized
per diem and other temporary duty allowances when assigned duty
within corporate limits of city or town wherein hospital is located, such
allowances are payable to members whose home port or duty station is
in U.S. and whose treatment will not be prolonged

Reservists
Injured incident to inactive duty training

Three National Guard reservists who after reporting for multiple
unit training assembly 2 incident to inactive duty training authorized
by 32 U.S.C. 502(a)(1), answering roll call, and participating for 65
minutes in first assembly, were ordered home to pick up equipment,
and while traveling in privately owned car were in collision in which
2 members were killed and 1 injured, passed out of military control
when they ceased to perform inactive duty training. Since 65 minutes
of scheduled training does not create eligibility for pay under 37 U.S.C.
206(a), and members were not in training for purposes of 32 U.S.C.
318(2) and 37 U.S.C. 204(h) (2), situation of deceased does not meet
requirements of 10 U.S.C. 1481(a) (3), authorizing disposition of remains,
nor entitle injured member to medical care and pay allowances. How-
ever, for purposes of death gratuity provided by 32 U.8.C. 321, members
are considered to have been traveling directly from inactive duty
training period

MESSES
Availability determination
Distance factor

Member of uniformed services at temporary duty or delay point
where Govt. mess, as defined in par. M1150-4 of Joint Travel Regs., is
determined not to be available because of distance between lodgings
and mess location, or because of incompatibility of mess hours with
duty hours, may be paid per diem at rate authorized when Govt.
mess is not available on basis that member in travel status is not re-
quired to use inadequate quarters, unless military necessity, and distance
is factor in determining impracticability of utilizing Govt. facility. How-
ever, regardless of distance, if it is practicable to utilize mess for some
but not all meals because of incompatability of duty hours, breakfast,
lunch and dinner should be considered separately in determining im-
practicability of utilizing available mess
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MILEAGE Page

Military personnel

Travel by privately owned automobile

Between residence and departure terminal

Officer of uniformed services who used his privately owned automobile
to reach airport departure point under orders authorizing travel to
attend conference, but who is prevented from departing due to adverse
weather conditions and returned home after absence of 4 hours, may
not be paid per diem since par. M4205-4a of Joint Travel Regs. prohibits
payment of per diem allowance for round trip performed entirely within
10~-hour period of same calendar day. However, based on rationale in
B-166490, Apr. 23, 1969, relating to civilian employee, officer for use
of his automobile is entitled to travel allowance prescribed by par.
M4401-2, item 2, of regulations, which authorizes mileage for one round
trip from home to airport, plus parking fees, not to exceed cost of two
taxicab fares between those points- ____ . ____._.._______________ 452

Interstation travel v. travel within limits of duty station

Travel of Marine officer who was verbally directed to travel by
privately owned vehicle from permanent duty station at Quantico to
Marine Headquarters in Arlington, as well as to various locations in
Washington, D.C., incident to temporary duty—travel subsequently
approved for reimbursement—is interstation travel within purview of
37 U.8.C. 404 and reimbursable at 7 cents per mile rate prescribed by
par. M4203-3b of Joint Travel Regs. rather than at higher rate provided
by par. M4502-1, pursuant to 37 U.S.C. 408, for travel within limits
of member’s station. Although 37 U.S.C. 404 requires travel to be
authorized by written orders, confirmation of verbal orders by compe-
tent authority shortly after performance of travel as being advantageous
to Govt. may be accepted for purpose of reimbursing officer.___.___ 236

Release from active duty

A Marine Corps officer whose sentence for violating Uniform Code
of Military Justice on Nov. 22, 1972, was approved as to forfeiture
of pay and allowances, but not as to dismissal, and finally executed on
Dec. 18, 1972, following which officer was detached from duty and
ordered to travel to his home of record without entitlement to active
duty pay and allowances, where he was released on Dec. 31, 1972, and
transferred to Reserves with 45 days unused leave is entitled to pay and
allowances through Dec. 17, 1972, pursuant to interpretation of 10
U.S.C. 857 and 871 that day of execution of sentence controls; to
mileage for authorized travel by privately owned automobile as provided
by par. M4157 of Joint Travel Regs., but not to payment for unused
leave as forfeiture imposed was “‘all pay and allowances” . ____._.___._.. 909

Travel by privately owned automobile

Administrative approval

Discretionary

Term ‘“‘official duty station’” in Civil Service Commission Federal
Manual Supp. 990-2, book 550, subch. §1-3, which is stated to mean
‘employee’s designated post of duty, limits of which will be corporate
limits of city or town in which employee is stationed,” may only be rede-
fined by Commission and, therefore, Dept. of Agriculture may not con-
sider “‘official duty station” in terms of mileage radius in order to better
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MILEAGE—Continued
Travel by privately owned antomobile—Continued
.Administrative approval—Continued
Discretionary—Continued
effectuate purpose of overtime provision contained i 5 U.S.C. 5542(b)(2).
However, matter of authorizing mileage to employee for use of his auto-
mobile incident to official travel is discretionary with employing agency - -

Incident to transfer
Temporary duty assignment

Family domicile established by employee, transferred from Fairbanks,
Alaska, at Ann Arbor, Mich., where he will attend graduate school before
reporting to new duty station, Wash., D.C., does not constitute perma-
nent change of station within meaning of OMB Cir. No. A-56, and A-56
allowances become payable only when employee relocates in Washington.
Since both old and new stations are not within continental U.S., em-
ployee is not entitled to a house-hunting trip, and cost of shipping his
household effects to Ann Arbor is for deduction from his constructive
cost entitlement to transportation of his effects from Fairbanks to Wash-
ington. Per diem is payable during training period in lieu of transporting
family and effects to Ann Arbor (39 Comp. Gen. 140), and payment of
mileage at 6 cents per mile for employee’s travel to Ann Arbor by pri-
vately owned automobile, is upon completion of transfer to be deducted
from entitlement to 12 cents per mile for travel from old to new station,
and to 6 cents per mile for excess travel due to the training. ____________

MILITARY PERSONNEL
Allowances
Family. (See FAMILY ALLOWANCES)
Quarters. (Se¢e QUARTERS ALLOWANCES)
Station. (See STATION ALLOWANCES)
Annuity elections for dependent. (See PAY, Retired, Annuity
elections for dependents)
Bachelor officers quarters. (Se¢e QUARTERS, Government
furnished)
Cadets, midshipmen, etc.
Bubsistence allowance
Entitlement period
Subsistence allowance of $100 per month authorized in 37 U.S.C.
209, as amended by act of Nov. 24, 1971, Pub. L. 92-171, and im-
plemented by pars. 804012, b, and d(2) (a) of Dept. of Defense Military
Pay and Allowances Entitlements Manual, may not be paid to ROTC
cadet or midshipman appointed under 10 U.S.C. 2107 for 10 full months
of each academic year if academic year is of shorter duration. In accord-
ance with legislative history of 1971 act, cadets and midshipmen became
entitled to subsistence allowance for maximum of 20 months each during
first 2 years and second 2 years of schooling to preclude payment of
ailowance during vacations when they had no military obligation and,
therefore, there is no authority to pay allowance to cadets and midship-
men when they are not in school . - - . _ .. ...
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MILITARY PERSONNEL—Continued
Conflict of interest statutes
Contracting with Government
Retired members. (Se¢e MILITARY PERSONNEL, Retired,
Contracting with Government)
Cost-of-living allowances. (Se¢e STATION ALLOWANCES, Military
personnel, Excess living costs outside United Btates, etc.)
Courts-martial sentences
Pay. (See PAY, Courts-martial sentences)
Death or injury
Claims against estate. (Sce DECEDENTS’ ESTATES)
Escorts
For disabled military personnel

Individual not in employ of U.S. Govt. who travels as attendant to
military member on temporary disability list incapable of traveling
alone to report for mandatory physical examination required by 10
U.S.C. 1210(a) in order to avoid termination of his disability retired pay
may be reimbursed actual transportation costs notwithstanding sec.
1210(g), authorizing travel and transportation allowances for member,
does not provide for attendant since use of governmental personnel in-
volves two round trips, thus making single round trip travel of non-
governmental personnel more economical and practicable and, therefore,
beneficial to interests of U.S, B-140144, Aug. 24, 1959, overruled_.___.

Non-governmental personnel

Wife of Navy member on active duty who incident to travel from
Libson, Portugal, to the U.S. Air Force Base Torrejon, Spain, via Madrid,
Spain, and return, as attendant to her husband who was unable to travel
unaccompanied, is furnished Govt. procured commercial air between
Libson and Madrid and is provided Govt. quarters, may be reimbursed
cost of travel via commercial auto from Air Base to Madrid Airport
upon showing of actual expenses incurred. Payment to wife is approved
on basis the rationale stated for paying expenses of individuals not
employed by U.S. incident to traveling as attendant to military mem-
ber on temporary disability retired list, and as attendant to civilian
employee is equally applicable to member of uniformed services on
active duby _ . _ . . .

Reservists. (See MILITARY PERSONNEL, Reservists, Death or
injury)
Dependents
Proof of dependency for benefits
Children

Children provisionally adopted by Navy member while stationed in
Great Britain pursuant to the Adoption Act of 1958 (7 Eliz. 2, C.5) PartV,
Sec. 53, are considered dependents of the member under 37 U.S.C. 401,
so as to entitle him to a dependents’ allowance and all other benefits
incident to dependency status while member resides in Great Britain in
view of fact that although provisional adoption order only authorizes
custody and removal of children from Great Britain for adoption else-
where, sec. 53(4) of the act provides that the rights, duties, obligations,
and liabilities prescribed in other sections of the act for an adopter shall
equal those of natural parents or those created by an adoption order.
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MILITARY PERSONNEL—Continued
Dependents—Continued
Proof of dependency for benefits—Continued
Children—Continued
However, unless children are actually adopted by member after he is
transferred from Great Britain, they may not continue to be regarded
as his adopted children___ . __ . __ oL

Transportation. (See TRANSPORTATION, Dependents)
Discharges. (Se¢e DISCHARGES AND DISMISSALS, Military
personnel)
Dislocation allowance
Members without dependents
Quarters not assigned

Member of uniformed services without dependents who is transferred
to permanent station and furnished certificate of nonavailability of
Govt. quarters on basis it would be economically advantageous to U.S.
not to require member to occupy available quarters is entitled to dis-
location allowance pursuant to par. M9003-1 of Joint Travel Regs.,
implementing 37 U.S.C. 407(a), which authorizes payment of dislocation
allowance to member that is not assigned to Govt. quarters and is
furnished certificate of nonavailability of quarters__ - ________________

Payment of dislocation allowance to officer of Army Nurse Corps as
member without dependents who is receiving basic allowance for quarters
as member with dependents for her mother who will not join her at new
duty station where she was not assigned Govt. quarters depends on
whether mother resided with officer at old station. If she did not, officer
is entitled to dislocation allowance pursuant to par. M9002, JTR, in
amount equal to applicable monthly rate of quarters allowance prescribed
for member of officer’s pay grade without dependents, but if mother did
reside with her at time of transfer, her entitlement to transportation
for mother precludes payment of allowance even though mother may
not have changed residence_ _ .- _ . ___._ . ________-_

Dual employment
Military and civilian services
Rule

Notwithstanding rule that a person on active military duty may not
be employed to perform services as civilian employee of the Govt. and
that any member who by mistake or otherwise is so employed may not
receive compensation of the civilian position, a Navy enlisted member
erroneously employed for temporary intermittent period of civilian
service by Council on Environmental Quality -may nevertheless be paid
in view of fact had the civilian ‘compensation been paid, the member
could retain the payment under the de facto rule or the erroneous pay-
ment could be waived under 5 U.S.C. 5584. Since no payment occurred,
it is appropriate to consider for purposes of the waiver statute that the
administrative error and ‘“overpayment’’ arose at time the member
entered on duty with the understanding of a Govt. obligation to pay for
his services . _ e eee——m—eeme

A civilian employee attending ROTC advanced camp under authority
of 10 U.S.C. 2109, which is'not considered active duty in the Armed
Forces, may be allowed annual leave available to him for the period he
was performing field training as an ROTC cadet since longstanding
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MILITARY PERSONNEL—Continued
Dual employment—Continued
Military and civilian services—Continued
Rule—Continued
rule that actual military service is incompatible with concurrent Federal
service is not for application in view of fact that ROTC training is dis-
tinct in many respects from active military service, and as performance
of ROTC field training does not involve the holding of a civilian position
for purposes of 5 U.8.C. 5533a, which prohibits receipt of basic pay for
more than one position for more than an aggregate of 40 hours in any 1
calendar week. . ..

Enlistments
Bonus. (See GRATUITIES)
Generally. (See ENLISTMENTS)
Escort duty
Personnel unable to travel unaccompanied. (See MILITARY
PERSONNEL, Death or injury, Escorts)
Family separation allowances. (Se¢e FAMILY ALLOWANCES,
Separation)
QGratuities. (Sece GRATUITIES)
Household effects
Storage. (See STORAGE, Household effects, Military personnel)
Transportation. (See TRANSPORTATION, Household effects,
Military personnel)
Induction into military service
Void v. voidable

Reclassification and immediate induction of individual because he
failed to keep draft board informed and therefore was declared delinquent
does not make induction void but merely voidable, and upon discharge
from Marine Corps, under honorable conditions by reason of erroneous
induction, member who was absent without authority in nonpay status
for 1 year, 7 months, and 13 days out of 2 years, 3 months, and 9 days of
service is considered de jure member of Corps until discharge for pay
purposes, and is entitled to full pay and allowances credited to his ac-
count and remaining unpaid subject, of course, to 37 U.S.C. 503(a) which
provides for forfeiture of all pay and allowances for period of absence
without leave or over leave, unless absence is excused as unavoidable___

Leaves of absence. (See LEAVES OF ABSENCE, Military personnel)
Medical treatment. (See MEDICAL TREATMENT, Military

personnel)
Mileage. (See MILEAGE, Military personnel)
Missing, interned, etc., persons

Quarters and subsistence

Entitlement

Enlisted members of uniformed services, whether or not with depend-
ents, who prior to being carried in missing status (37 U.S.C. 551-558)
were quartered and subsisted by U.S. Govt., under concept of ‘“‘changed
conditions” may be credited with quarters and subsistence allowances
from beginning of missing status. Statutory provisions involved in 23
C. G. 207, 895, which were basis for denying allowances to members
entering “missing status,”’ have been superseded by secs. 301, 302 of
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MILITARY PERSONNEL—Continued Page
Missing, interned, etc., persons—Continued
Quarters and subsistence—Continued
Entitlement—Continued
Career Compensation Act of 1949 (37 U.S.C. 403) to provide that
member on active duty is entitled at all times to subsistence and quarters
in kind or allowances in lieu thereof and, therefore, members determined
to be in missing status are entitled to monetary allowance in lieu of
subsistence and quarters in kind from beginning of missing status,
subject to 31 U.S.C. 7la. _ e 23

National Guard. (Se¢e NATIONAL GUARD, Military personnel)
Orders. (See ORDERS)
Overpayments
Waiver
Public Law 92-458 authority

Officer of uniformed services who gave wife at time of their divorce
a promissory note for $1,500 that is being reduced by his mother in
amount of $30 per month paid to father of his former spouse is not
entitled, in absence of definitive court decree requiring child support
payments for son born of marriage, to basic allowance for quarters for
child who is in custody of his mother since payments are not support
payments and there is no showing any part of monthly payments
are used to support child. If requirements for payments of quarters
allowance cannot be shown for periods officer received allowance,
payments are subject to collection unless there is for application Pub. L.
92-453, authorizing waiver of certain claims of U.S. against members
in prescribed circumstances. - . . . oo e 454

Navy members assigned in excess of 30 days to ship overhaul at
Norfolk Naval Shipyard, located 3 miles from home port, Norfolk,
Va., who had option to move their families at Govt. expenses to Nor-
folk area but chose not to do so are not entitled to payment of family
separation allowance provided by 37 U.S.C. 427(b)(2) as they have
no greater right than those members who had moved their families to
vicinity of Norfolk and because they continued to reside with their
dependents are not entitled to separation allowance. Fact that mem-
ber did not move his family to vicinity of Norfolk in anticipation of
extended sea duty gives him no vested right to allowance 'since fre-
quent changes, often at short notice, is an incident of military service.
Any payments made on basis of misinterpreting 43 Comp. Gen. 527
would be proper for waiver under 10 U.S.C. 2774_____ . __.____. 912

Pay. (See PAY)
Per diem. (See SUBSISTENCE, Per diem, Military personnel)
Quarters allowance. (Se¢e QUARTERS ALLOWANCE)
Quarters, Government furnished. (Se¢e QUARTERS, Government
furnished)
Record correction
Actions that may not.be delegated
Changes of material facts or creation of new records
Although the Secretaries of military depts. concerned may delegate
performance of certain ministerial duties to corrrect administrative errors
in members’ records, changes that .involve material fact or create new
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MILITARY PERSONNEL—Continued
Record correction—Continued
Actions that may not be delegated—Continued
Changes of material facts or creation of new records—~Continued

record require a Board for Correction of Military Records action pur-
suant to 10 U.S.C. 1552. Therefore, in absence of such proceeding,
Adjutant General of the Army may not correct record of member retired
as an Army Sergeant who received bad conduct discharge in 1949 from
Navy and shortly thereafter used papers and name of a Marine to enlist
in Regular Army, from which he was retired in 1960, under 10 U.S.C.
3914, recalled in 1965, and retired again in 1972, also under sec. 3914,
to evidence continued service under his own name until effective date
of second retirement, as such an action would be ineffective to authorize
pay and allowances, including retired pay, for retirement periods . .____

Retirement status
Disability in lieu of years of service
Income tax refund

Correction of military records under 10 U.S.C. 1552 to show deceased
officer had been retired for disability and not years of service pursuant
to 10 U.S.C. 8911, created entitlement to refund of income taxes withheld
since sec. 104(a)(4) of Internal Revenue Code of 1954, as amended,
provides that disability retired pay is not subject to Federal income tax.
Claim of officer’s widow for refund of taxes for years denied by IRS as
barred by applicable statute of limitations may be allowed as being claim
within meaning of 10 U.S.C. 1552(c) in view of Clyde A. Ray v. United
States, 197 Ct. Cl. 1, in which court held plaintiff’s claim was not for
refund of taxes but to effectuate administrative remedy allowed under
10 U.S.C. 1552, and that shelter of income from taxation is ‘‘pecuniary
benefit” flowing from record correction. ... __ . ______ . ____...__

In settlement of claims for income tax refunds occasioned by correction
of military records to show disability retirement in lieu of retirement
for years of service, there is no objection to following the rule in Clyde A.
Ray. v. United States, 197 Ct. Cl. 1, to the effect that claims for amounts
withheld for income tax purposes will be treated as ‘‘pecuniary benefits’
due within meaning of 10 U.S.C. 1552(c) rather than claim for tax
refunds. However, claims should be limited to amounts withheld for
income taxes in years for which IRS is barred from making refunds by
applicable statute of limitations, and settlement of claims, without
interest, may be paid from current appropriations available for claims
under 10 U.S.C. 1552(c). Claimants’ information and advice of IRS
should be solicited as aids in computing amounts due, and whether
refunds should be withheld from disbursement to IRS is for that agency
to determine_ __ . _ e

Reenlistment bonus. (Se¢e GRATUITIES, Reenlistment bonus)
Reservists

Death or injury

Disability benefits
Two distinct periods

A Navy Reservist who sustained back injury on June 5, 1971, the
day he reported for 14-day period of training, and who was found
physically fit to resume training on June 14, 1971, completing training
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MILITARY PERSONNEL—Continued
Reservists—Continued
Death or injury—Continued
Disability benefits—Continued
Two distinet periods—Ceontinued
on June 18, 1971, and who when recalled to extended active duty effec-
tive Sept. 28, 1971, reported in sick and continued to be treated for back
injury until discharged on Mar. 9, 1972, for physical disability, is entitled
to disability benefits prescribed by 10 U.S.C. 6148(a) and 37 U.S.C. 204()
for period of training during which he was physically unfit, and notwith-
standing the intervening period of apparent recovery—a time during
which member was not entitled to disability benefits—the member
unable to perform extended active duty to which ordered because of
back injury is entitled to disability benefits from date of reporting on
Sept. 28, 1971, until his case was settled on Mar. 9, 1972 ________._____

Inactive duty training, etec.
Injured outside scope of duties

Three National Guard reservists who after reporting for multiple unit
training assembly 2 incident to inactive duty training authorized by
32 U.8.C. 502(a)(1), answering roll call, and participating for 65 minutes
in first assembly, were ordered home to pick up equipment, and while
traveling in privately owned car were in collision in which 2 members
were killed and 1 injured, passed out of military control when they ceased
to perform inactive duty training. Since 65 minutes of scheduled training
does not create eligibility for pay under 37 U.S.C. 206(a), and members
were not in training for purposes of 32 U.S.C. 318(2) and 37 U.S.C.
204(h) (2), situation of deceased does not meet requirements of 10 U.S.C.
1481(a) (3), authorizing disposition of remains, nor entitle injured mem-
ber to medical care and pay and allowances. However, for purposes of
death gratuity provided by 32 U.S.C. 321, members are considered to
have been traveling directly from inactive duty training period___.._._

Disability determinations
Administration of disability benefits program

In implementation of changes in administration of disability benefits
program provided by act of June 20, 1949, for National Guard members
and other reservists, members should be advised to promptly report
incurrence of disability to enable military services to provide proper
medical and hospital care, as well as pay and allowances, to disabled
member. Where member is not provided medical or hospital care so that
current determination of entitlement to pay and allowances cannot be
made, any payment to member should be supported each month by
report from his civilian physician and by statement from member show-
ing days of military duty or civilian employment, together with name
and address of employer. __ . _______ .. ee___

Benefits entitlements

Upon reconsidering entitlements of National Guard members and
other reservists under act of June 20, 1949, which prescribes same bene-
fits for reservists injured or disabled in line of active duty or training as is
accorded Regular members, although holding that ability to resume
normal civilian employment is not standard for determining entitlement
to disability pay where contemporaneous service medical data are avail-
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MILITARY PERSONNEL—Continued Page

Reservists—Continued
Disability determinations—Continued
Benefits entitlements—Continued

able must be adhered to as termination of disability pay is based upon
ability to perform military duty or final disposition of matter, decisions
that hold physical presence at regular drill or conditional temporary
assignment to limited duty terminates entitlement to pay and allow-
ances or medical care and hospitalization will no longer be followed, but
member must promptly report injury, disease, and current disability
status to permit action to retire, separate, or refer him to Veterans
Administration. . _ . emmena- 99

Retired
Contracting with Government
Prohibition period
Active duty after retirement effect

Navy officer transferred pursuant to 10 U.S.C. 6380 to retired list eff.
July 1, 1967, but retained on active duty and released July 1, 1969, when
he was employed by subsidiary of boat building company and involved
in all aspects of Govt. procurement, is subject to prohibition in 37 U.S.C.
801(c) against payment of retired pay to officer whose activities for 3 yrs.
after placement of his name on retired list constitute ““selling” to Govt.
Since commencement of 3-yr. limitation began to run from date officer’s
name was placed on retired list, not from date he was released from active
duty, retired pay forfeiture period ended June 30, 1970; as officer was not
involved in any serious procurement discussion prior to July 1, 1970, he
is entitled to retired pay for 3-yr. period subsequent to July 1, 1967____ 3

Pay. (See PAY, Retired)
Retirement
Re-retirement
Pay status. (See PAY, Retired, Re-retirement)
Revocation
New evidence

Member of uniformed services whose temporary disability retirement
effective Dec. 1, 1971, was canceled as of Feb. 24, 1972, because of
continued hospitalization and member was restored to temporary
disability list effective June 1, 1972, is entitled to active duty pay for
period Dec. 1, 1971, to May 31, 1972, since the indicated need for
further extensive hospital care of member prior to the contemplated
Dec. 1, 1971, retirement date comprised substantial new evidence
sufficient to support revocation of first retirement orders, and delay in
initiating revocation of retirement orders under circumstances of hos-
pitalization is not considered unreasonable. Furthermore, commencing
June 1, 1972, member became entitled to receive retirement pay under
10 U.S.C. 1202, computed under Formula 2, 10 U.S.C. 1401, using rates
of basic pay authorized by E.O. 11638, effective Jan. 1, 1972_______. 797

Bix months’ death gratuity. (Sec GRATUITIES, 8ix months’ death)
Btation allowances. (Se¢e STATION ALLOWANCES, Military
personnel)
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MILITARY PERSONNEL—Continued Page

Status

De jure

Reclassification and immediate induction of individual because he
failed to keep draft board informed and therefore was declarzd delinquent
does not make induction void but merely voidable, and upon discharge
from Marine Corps, under honorable conditions by reason of erroneous
induction, member who was absent without authority in nonpay status
for 1 year, 7 months, and 13 days out of 2 years, 3 months, and 9 days of
service is considered de jure member of Corps until discharge for pay
purposes, and is entitled to full pay and allowances credited to his
account and remaining unpaid subject, of course, to 37 U.S.C. 503(a)
which provides for forfeiture of all pay and allowances for period of
absence without leave or over leave, unless absence is excused as
unavoidable___ .. e_oo_ 542

Subsistence
Per diem. (Sec SUBSISTENCE, Per diem)

Trailer shipments. (Se¢ TRANSPORTATION, Household effects,
Military personnel, Trailer shipment)

Training
Leading to a commission

Variable reenlistment bonus prescribed by 37 U.S.C. 308(g) as an addi-
tional inducement to first-term enlisted personnel, who possess military
skills in critically short supply, to reenlist so skills are not lost to service,
is not payable to enlisted member who was discharged and reenlisted
while undergoing training in Naval Academy Preparatory School (NAPS)
program—oprogram which will ultimately qualify him for admission to
Academy—as there is no relationship between enlisted member’s critical
skill and his successful completion of NAPS program, and fact that mem-
ber would revert to enlisted service in his critical skill if he does not suc-
cessfully complete program provides no basis to pay him variable reen-
listment bonus. - - i cecccccceooo- 572

Nursing school
Status upon graduation

Graduate from Army nursing school on May 28, 1971, discharged from
enlisted E-3 status effective Aug. 2, 1971, to accept commission of 2nd
lieutenant on Aug. 3, 1971, who was not granted ordinary leave, did not
request excess leave, and was not in absent without leave status for
period he was at home following commission and compliance with active
duty orders dated Nov. 1, 1971—Aug. 12, 1971, orders not having been
received—did not become entitled to active duty pay and allowances as
2nd lieutenant until date of necessary compliance with Nov. 1, 1971,
orders. However, member may retain pay and allowances he drew as
private 1st class E-3 for period May 29 to Oct. 31, 1971, since partici-
pants in Army Student Nurse Program are retained on active duty for
usually short period between graduation and commissioned service, and
member told to remain at home considered himself on active duty--_.____ 482
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MILITARY PERSONNEL—Continued Page

Training—Continued

ROTC advance training

Civilian employees

A civilian employee attending ROTC advanced camp under authority
of 10 U.8.C. 2109, which is not considered active duty in the Armed
Forces, may be allowed annual leave available to him for the period he
was performing field training as an ROTC cadet since longstanding rule
that actual military service is incompatible with concurrent Federal
service is not for application in view of fact that ROTC training is dis-
tinct in many respects from active military service, and as performance of
ROTC field training does not involve the holding of a civilian position
for purposes of 5 U.S.C. 5533a, which prohibits receipt of basic pay for
more than one position for more than an aggregate of 40 hours in any 1
calendar week _ __ ____ o ieee-- 755

Transportation

Dependents. (Se¢ TRANSPORTATION, Dependents, Military

personnel)

Household effects. (See TRANSPORTATION, Household effects)
Travel expenses. (Se¢e TRAVEL EXPENSES)
Uniforms. (Se¢e UNIFORMS)
Veterans. (Se¢e VETERANS)

MISCELLANEOUS RECEIPTS

Special account v. miscellaneous receipts

Collections

Third party tort liability

Collections made under so-called Federal Medical Care Recovery
Act (FMCRA), 42 U.8.C. 2651-2652, for hospital, medical, surgical,
or dental care and treatment to persons who are injured or suffer disease
under circumstances creating tort liability upon third person are for
deposit in Treasury as miscellaneous receipts pursuant to sec. 3617,
R.S., 31 U.S.C. 484, as disposition of monies collected from third party
tort-feasors is not specified in FMCRA, and practice of depositing such
collections to related appropriation accounts relying on authority in
10 U.S.C. 2205 should be discontinued since there is not involved sale
of and payment for services that is contemplated by 10 U.S.C. 2205.___ 125

Since recommendation that collections made from third party tort-
feasors pursuant to so-called Federal Medical Care Recovery Act, 42
U.8.C. 2651-2652, for care and treatment of persons who are injured or
suffer disease under circumstances creating tort liability upon third
person should be deposited in Treasury as miscellaneous receipts (31
U.S.C. 484) rather than to related appropriation account requires
corrective action, written statements of action taken are required by
sec. 236 of Legislative Reorganization Act to be submitted to Commit-
tees on Govt. Operations of both Houses within 60 days and to Com-
mittees on Appropriations in connection with first request for appro-
priations that is made more than 60 days after date of recommendation. 125
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MISCELLANEOUS RECEIPTS—Continued
Special account v. miscellaneous receipts—Continued
Interest
Foreign currencies

Interest on loans of excess foreign currencies made under sec. 234(c),
Foreign Assistance Act of 1961, as amended (22 U.8.C. 2196)—currencies
that are general assets of U.S. held in accounts of Treasury—and
interest accrued on foreign currency acquired in administration of in-
surance or guaranty portfolios and held in interest bearing depositories
designated by Treasurer of U.S. pending their sale for dollars need not
be deposited into general fund of Treasury as miscellaneous receipts
pursuant to 31 U.S.C. 484, but may be retained by Overseas Private
Investment Corporation to carry out its purposes since interest con-
stitutes “revenues and income transferred to or earned by the corpora-
tion from whatever source derived’”’ within meaning of sec. 236 of act,
which authorizes their retention by corporation. .. .. .. ... _______

Lapsed appropriations of Post Office Department

Refunds of transportation charges paid from funds appropriated to
former Post Office Dept. for fiscal year 1970, and obligated funds for
1970 and prior fiscal years transferred to the Postal Service and then
deobligated are for reversion to general fund of the Treasury pursuant
to 31 U.S.C. 701(a)(2) and not to Postal Service Fund as 39 U.S.C.
410(a) of the Postal Reorganization Act, which exempts Postal Service
from Federal laws dealing with budgets or funds, was not effective until
July 1, 1971, and, therefore, appropriations to former Post Office Dept.
are subject to 31 U.S.C. 701-708 prescribing closing of appropriation
accounts available for obligation for definite period, and providing for
reversion to general fund of Treasury, and lapsed appropriations of Post
Office Dept. may not be considered assets of Postal Service in absence of
specific provisions in act to this effect .. _ .. __ ... ____._._____.

Replacement contract excess costs

Excess costs that are due Govt. incident to replacement contract
awarded upon default by original contractor may be deducted from
amount earned but withheld from defaulting contractor and excess
costs transferred from appropriation account in which held to mis-
cellaneous receipts account ‘‘3032 Miscellaneous recoveries of excess
profits and costs’” in accordance with general rule that excess costs
recovered from defaulting contractors or their sureties are required by
sec. 3617, R.S,, 31 U.S.C. 484, to be deposited in Treasury as miscellane-
ous receipts. Furthermore, there is no distinction between amounts earned
by but withheld from defaulting contractors and those recovered from
voluntary payments, litigation, or otherwise_ _____._________.__.____

NATIONAL GUARD
Civilian employees
Technicians
Training duty as guardsman
Compensation and leave status
National Guard technician employed under 32 U.S.C. 709, who
upon completion of civilian workday departs for 2 weeks fuli-time
training duty as National Guardsman for course of instruction pursuant
to 32 U.S.C. 505, and returns home in military travel status shortly

Page
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NATIONAL GUARD—Continued

Civilian employees—Continued

Technicians—Continued

Training duty as guardsman-—Continued
Confbensation and leave status—Continued

after midnight, reporting to civilian position same day, is entitled to
civilian pay without charge to military or civilian leave for day of de-
parture since civilian duties were performed by member before he
became subject to military control and performance of military duties,
and to civilian compensation for day he reported back to civilian position
at which time he no longer was subject to military control, and entitle-
ment to military pay incident to return travel from training is not in-
compatible to performance of civilian duties or payment therefor after
termination of active military training duty... . _._________._________

National Guard technician who became subject to military control
upon reporting for full-time training duty to National Guard School for
recruiters pursuant to 32 U.S.C, 504 after completion of civilian workday
is entitled under principle in 49 Comp. Gen. 233 to civilian pay without
charge to leave for day of reporting, even though he may be entitled
to military pay for that day. However, since full-time training duty is
active duty under 37 U.S.C. 204(d), which is incompatible with civilian
service, there is no entitlement under rule in 37 Comp. Gen. 255 to civilian
pay without charge to appropriate leave—military, annual, or LWOP—
for days subsequent to coming under military control, even though
duties of military assignment were such that member was able to perform
civilian duty on those days. - - ool

National Guard technician who after 4 hours of civilian duty takes
4 hours of annual leave in order to perform military recruiting under
orders issued pursuant to 32 U.S.C. 505 may receive 4 hours civilian
pay and 4 hours annual leave as well as any military compensation
which accrues under his orders since civilian compensation may be
paid for time worked prior to reporting for military duty, and reservist
or member of National Guard may be placed on leave, including annual
leave, while performing active or full-time training duty, and if technician
wishes to charge absence to allowable military leave charge must be
for 1 day as there is no authority for charging military leave in incre-
ments of less than 1 day. Since incompatibility rule should not prevent
charging of less than full 8 hours of annual leave when civilian employee
performs services for part of day before becoming subject to military
control, B-152908, Dec. 17, 1963, is modified.____________.___...____.

National Guard technician who for period of 5 days performs 4 hours
of civilian duty each day followed by active military duty as part of
year around training authorized under 32 U.S.C. 503, defined as
“training performed from time to time throughout calendar year in
varying increments as contrasted to 15 consecutive days,” is entitled
to civilian pay without charge to leave for 4 hours worked in civilian
capacity on day he reported for military duty, with charge of 4 hours
annual leave or full day of military leave for 4 remaining hours of
civilian duty day. In order for technician to receive compensation from
both civilian and military sources, 8 hours of annual leave or full day
of military leave is chargeable for balance of 5-day period, since no
additional pay would result for part-time performance of civilian duties
without charge to leave_ _ . - . . -
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NATIONAL GUARD—Continued

Death or injury

Disability determinations

Upon reconsidering entitlements of National Guard members and
other reservists under act of June 20, 1949, which prescribes same benefits
for reservists injured or disabled in line of active duty or training as is
accorded Regular members, although holding that ability to resume
normal civilian employment is not standard for determining entitlement
to disability pay where contemporaneous service medical data are
available must be adhered to as termination of disability pay is based
upon ability to perform military duty or final disposition of matter,
decisions that hold physical presence at regular drill or conditional
temporary assignment to limited duty terminates entitiement to pay
and allowances or medical care and hospitalization will no longer be
followed, but member must promptly report injury, disease, and current
disability status to permit action to retire, separate, or refer him to
Veterans Administration_____ __ __ __ ____ . _ o _a_a__

In implementation of changes in administration of disability benefits
program provided by act of June 20, 1949, for National Guard members
and other reservists, members should be advised to promptly report
incurrence of disability to enable military services to provide proper
medical and hospital care, as well as pay and allowances, to disibled
member. Where member is not provided medical or hospital care so
that current determination of entitlement to pay and allowances cannot,
be made, any payment to member should be supported each month by
report from his civilian physician and by statement from member show-
ing days of military duty or civilian employment, together with name
and address of employer_ _ __ __ ... _____

While traveling to and from inactive duty training
Return home for equipment

Three National Guard reservists who after reporting for multiple unit
training assembly 2 incident to iractive duty training authorized by
32 U.S.C. 502(a) (1), answering roll call, and participating for 65 minutes
in first assembly, were ordered home to pick up equipment, and while
traveling in privately owned car were in collision in which 2 members
were killed and 1 injured, passed out of military control when they

ceased to perform inactive duty training. Since 65 minutes of scheduled

training does not create eligibility for pay under 37 U.S.C. 206(a), and
members were not in training for purposes of 32 U.S.C. 318(2) and 37
U.S.C. 204(h)(2), situation of deceased does not meet requirements of
10 U.8.C. 1481(a)(3), authorizing disposition of remains, nor entitle
injured member to medical care and pay and allowances. However, for
purposes of death gratuity provided by 32 U.S.C. 321, members are
considered to have been traveling directly from inactive duty training

Drill pay. (See PAY, Drill)
Pay, etc., entitlement

Disaster relief duty ordered by State

Duty performed by National Guard units ordered by State of Penn-
sylvania to aid in disaster relief necessitated by extensive flooding in
State may be considered as annual summer training of units within

Page
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NATIONAL GUARD—Continued Page

Pay, etc., entitlement—Continued
Disaster relief duty ordered by State—Continued

purview of 32 U.8.C. 502, and Federal funds used for pay and allowance
purposes, even though ordinarily sec. 502 training is conducted in ac-
cordance with established training policies, standards, and programs
approved by Depts. of Army and Air Force in coo